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PRESERVATION OF COMPETITIVE THROUGH RAIL 
ROUTES 


TUESDAY, AUGUST 5, 1958 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON SuRFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 2 p. m., in room G-16, 
United States Capitol, Hon. George A. Smathers (chairman of the 
subcommittee) presiding. 

Senator SaratHeR. Gentlemen, as most of you know, this is the sec- 
ond scheduled hearing of this subcommittee on the so-called through- 
routes bill, S. 2129, and the House companion, H. R. 5384. 

Under these bills no through railroad route could be canceled or 
commercially closed except by agreement of the carriers involved un- 
less, after hearings, the ICC finds it is consistent with the public inter- 
est todo so. The burden of proof would be upon the carrier proposing 
the cancellation of the commercial closing. 

Because of the divergence of views which were expressed by the 
witnesses who appeared at the hearings on March 3, and by Govern- 
ment agencies who reported on the bills, we decided to hold further 
hearings in an effort to see if there could be a reconciliation of these 
conflicting viewpoints. 

I might add there was considerable conflict of views among the 
Senators. 

It should be kept in mind in considering this legislation that the 
public interest should be and will be paramount. Consequently, 
routes should be maintained which are essential to serving the ship- 
ping and consuming public and to maintain competition between car- 
riers and to allow economic and efficient transportation—not only 
allow it, but promote it. 

On the other hand, carriers should be allowed, consistent with the 

ublic interest, to exercise their managerial discretion in participat- 
ing in through routes. 

Our first witness today is Chairman Freas, of the Interstate Com- 
merce Commission. We are happy to see the Chairman out there. 

Mr. Chairman, we would be delighted if you would come up and 
enlighten us as to your viewpoints so that we can get the record 
straight. In your statement do you explain what this bill is all about 
again or not? I know you can, but would you be so kind, before you 
read your prepared statement, to tell us what is involved in this bill, 
in your judgment; what factors of it might be divisible, and so on. 

Staff members assigned to this hearing: Frank L. Barton and William L. Kohler. 
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STATEMENT OF HOWARD G. FREAS, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION 


Mr. Freas. I will try to. 

Under the statutory provision, as it stands at the present time, if 
a through route is to be closed, the carriers are at liberty to file tariffs 
making that adjustment. 

Senator Smatuers. That is the present law. 

Mr. Freas. That is the present law, the way it is before any of the 
impact of the bills that we are talking about. 

Senator SMATHerRs. How long has that been the law ? 

Mr. Freas. I believe that has been in the act since 1940. 

Senator Smaruers. Then the law as it exists today is and has been 
thelaw. I know that is right. 

Mr. Freas. I am not certain that it doesn’t go beyond that. But I 
am certain it goes back at least that far. 

In a case where, under the present law, a route is closed, either 
through actual cancellation or is commercially closed—by that I mean 
by the publication of a rate over another route which is sufficiently 
lower that shippers would ordinarily use it as against the former 
route—if a route is closed in either one of those manners under sec- 
tion 15 (7) of the Interstate Commerce Act, anyone who feels that 
he is in any way injured would file a protest with the Commission. 
The Commission would then consider that protest and, without deter- 
mining finally what the merits of it were, would merely determine at 
that time whether or not there was a probable cause for the Commission 
inquiring into it. 

Senator Smaruers. May I stop you right there and ask you this 
question: When this route that is proposed to be, for all practical 
purposes, “commercially closed,” can then some shipper along the 
proposed route protest to the Interstate Commerce Commission? 
Does that stop the carrier from putting into effect this proposed new 
rate, or can the carrier go ahead and put in the new rate while the 
Commission is considering it ? 

Mr. Freas. It would not automatically stop it. I think I can best 
explain it by saying this: The first move under the present act is for 
the carriers to make the proposal to close or cancel the route. They do 
that through tariff filing, and under the act those filings are made on 
30 days’ notice. There is a provision for short notice in special cases, 
but that is the unusual situation. The 30 days is to enable any inter- 
ested party to register whatever protest it may have. 

Now then, during that time either an interested shipper or a com- 
peting carrier or anyone that has an interest, may make its protest to 
the Commission. The mere filing of that protest would not auto- 
matically stop the tariff from going into effect. But the protest, to- 
gether with any reply that may be filed, would then be considered 
either by the Commission Suspension Board or by Division 2—most 
likely by the Suspension Board, in the first instance—and based on 
the information submitted in the protests and replies, the Commission 
would decide whether or not the matter should be suspended. In 
other words, the Commission will not suspend a proposal merely be- 
cause somebody says, “I don’t like this.” But if they make a prima 
facie showing that they are likely to be injured in an improper way, 
the Commission would probably suspend it. 
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Senator Smarnuers. Mr. Chairman, right there, how easy is it for 
someone to make a protest and actually have the opportunity of mak- 
ing a prima facie showing before either the Suspension Board or 
Division 2? 

Mr. Freas. That is just as simple as writing a letter. There is no 
formal procedure. They do not have to file formal documents as 
they would in a formal complaint. They simply write to the Com- 
mission stating what is involved and the reason for the protest, but 
in their own words. The determination then to be made is whether 
or not this is a protest of some probable merit or just a complaint 
without any substance. 

Senator Saatuers. That is the law at present ? 

Mr. Freas. That is the law at present. 

Senator SmarHers. And that has been the law, so far as you know, 
since 1940? 

Mr. Freas. That is right. 

Senator Jorpan. Mr. Chairman, might I ask a question ? 

Senator Smaruers. Senator Jordan. 

Senator Jorpan. Could that complaint come from a shipper or 
from a railroad ¢ 

Mr. Freas. From either one. Any person who has an adverse in- 
terest can make a protest. 

Senator Jorpan. In other words, the short-line railroad being hurt 
could be heard also? 

Mr. Freas. That is right. 

Senator Ervin. Mr. Chairman, because I have two other commit- 
tees to attend at this moment it leads me to ask a question at this 
time. 

Unless the shipper had the financial resources to pursue his protest, 
the chances are that it would die aborning; isn’t that right? 

Mr. Freas. No, I wouldn’t say that. As I said, all that is needed 
to constitute a protest is a letter, but, of course, the letter should set 
forth some reasons for the protest. 

Now then, if the matter is suspended, based on that protest, then 
the matter is set for hearing. That is not necessarily an oral hearing. 
In most cases it is handled on verified statements. Of course, it is 
expected that the protesting party will follow through on it and 
furnish something for the record, but that can be done by the filing 
of : verified statement. So the expense involved is really very nomi- 
nal. 

Senator Ervin. I have been informed by some people in my State 
who think this bill would give some remedy, that they filed a protest 
on one occasion and it cost them up to five figures to back up their 

rotest. 
F Mr. Freas. It depends of course, on the proceeding. There may 
be a proceeding of tremendously far-reaching importance, where 
there would be extensive oral hearings, and they may have furnished 
quite a few witnesses and had counsel. I don’t mean to say that it 


could never happen, but I say that it would be a very extraordinary 
ease, 

In the average proceeding they would file their letter of protest and 
would thereafter file a verified statement, or possibly have a witness 
at an oral hearing. At that time they would be expected to give the 
details of the protest. 
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Senator Ervin. I haven’t had much experience before the Inter- 
state Commerce Commission, but I have found that the protests before 
judicial and quasi-judicial bodies are quite expensive proceedings. 

hey are not quite as or as you proclaim. They are similar to 
having a court case pled, if I may put it in the vernacular. 

Mr. Freas. The expense entailed would be that of filing a letter and 
then in giving the facts to support the allegations made in the letter. 
That is done in most cases by the filing of verified statements. 

Again, if a person is not in a position where he feels he can file his 
own statement, which is not much different from a letter; excepting 
that it must contain proof and be in the form prescribed by the 
Commission—if a person does not feel that he can do that himself— 
of course he has to go out and hire somebody to do it. What those 
charges would be is something we can’t say. 

Senator Smatuers. Mr. Chairman, have you had experience your- 
self = this Division 2, or have you had experience in hearing these 
cases 

Mr. Freas. I don’t recall that I have heard one of these cases. I 
have had a lot of experience on Division 2 in disposing of them. 
I might also say, before coming with the Interstate Commerce Com- 
mission, I had experience on the other side, in which I requested 
suspension, and sometimes got it and sometimes didn’t get it. 

nator Smaruers. It is your information that much of the proof 
of this can be made by verified statement ? 

Mr. Freas. That is right. 

Senator SmaTHERs. Which obviously is not too expensive, I 
presume ? 

Mr. Freas. That is right. 

Senator SmaTHERs. Do you have any knowledge of where cases 
have been filed or claims have been filed with verified statements, 
where the Commission has upheld the allegations of the verified 
statements ? 

Mr. Freas. Oh, yes; lots of them. 

Senator Smatuers. Let me see if I understand this correctly. And 
I would like to say this for the benefit of Senator Lausche, who just 
came in, and Senator Yarborough, who we are delighted to welcome 
back. For the record, we also want to welcome the fine senior and 
junior Senators from North Carolina, who have a t interest in 
these matters because they have a number of short-line railroads in 
their State. I can tell those short-line railroad people, as well as 
all the other people from North Carolina, that that State has just 
about the best representation of any State that I know of anywhere, 
with the exception of Texas and Ohio. But other than that they 
are the best. 

Senator Lauscue. If you hadn’t said that, I would have amended 
your statement. 

Senator Ervin. I appreciate the compliment but I don’t think it 
will be proved unless we can get a bill through this committee that 
will remedy the ills whereof we complain. 

Senator Smatuers. I can assure you that if it is possible for any- 
body to do it, you two will be able to do it. 

Let us go back and review it. The present law is what, so that 
we can start from there? 
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Mr. Freas. The present law is that wherever a proposal is made 
for the cancellation of a through route—either for an outright can- 
cellation or for a commercial closing—the carriers will submit their 
tariffs making that adjustment. Those tariffs, excepting in the in- 
stances where for good cause short notice authority is requested and 
granted, are filed on 30 days’ notice in order that any interested party 
may have a chance to inquire into it and take whatever steps it deems 
appropriate. 

f no protests are received, the tariff would ordinarily go into effect 
as a matter of course. But if during that time a protest is received, 
the Commission’s Board of Suspension or, in some cases its Division 
2, will consider that protest, together with the answers that are filed by 
the opposing party, and decide whether or not there is any substance 
to it. 

It is not required that a positive case be made in the protest. Pro- 
tests are more or less allegations which if proven will show that there 
will be some substantial injury, and call for the Commission’s inter- 
vention. 

If the tariff is suspended, the matter is set for hearing. That may 
either be an oral hearing or it may be by verified statements. In most 
of the cases it would be by verified statement. 

In those verified statements the parties would give the detail of their 
protests, showing just how they are affected, how they are injured, and 
the reasons why the proposal works to their unfair disadvantage. 

Senator Lauscne. That is, the ones protesting would be opposed 
to the discontinuation of the through line? 

Mr. Freas. That is right. That might be either a competing car- 
rier or ashipper. Anyone that has an interest in it. 

The appropriate division of the Commission will then consider that 
record and decide whether or not the proposal should be permitted to 
go into effect or should be ordered canceled. 

I certainly don’t mean to paint an oversimplified picture insofar 
as this question of expense is concerned. What I have said I think is 
quite correct with respect to the normal case. 

As in litigation, our procedure provides that there may be an 
appeal. The division that would dispose of this may make a finding 
with which the parties are not satisfied, and in that case there is a pro- 
vision for the filing of petition for reconsideration. That may or 
may not be allowed. Of course, also, the parties have a right to ap- 
peal to the courts. So there may be some cases of far-reaching im- 
portance where the litigation is extended and the more extended it is, 
of course, the greater the cost. Of course, litigation is not entirely 
avoided no matter what the procedure is. 

That, roughly, is the way the thing stands at the present time. It is 
not a matter of getting prior authority. It is simply a matter of filin 
the tariffs and then, if there is protest, having the question resolve 
in the manner in which I have indicated. ; 

Senator Lauscuz. When the protest has been filed, who has the 
affirmative of the issue, the one protesting against the discontinuation 
of the service, or the railroad asking for the right to cancel? 

Mr. Freas. In the filing of a protest, the burden is on the protestant 
to make a prima facie showing that the proposed adjustment is not 


24546—58—pt, 2——-2 
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proper. But if the Commission suspends, then the burden under the 
act is on the proponent carrier to show that its proposal is justified. 

Senator Lauscux. Do you have any instances after you have heard 
the protester, where you found that his testimony was in equilibrium 
and did not establish a prima facie case? I suppose you did have 
such instances ? 

The question is, Have you had instances where you felt the testimony 
was in balance, and therefore the protestant had failed ? 

Mr. Freas. Yes. 

Senator Lauscur. Have you made specific findings of that type? 

Mr. Fras. Not precisely in those words. The findings along that 
line would be, and in many cases are, that the proposed rate or tariff 
adjustment has not been justified, which simply means what you are 
saying now, that the proponent of the tariff adjustment, having the 
burden of justifying it, has not met that burden. 

Senator Lauscue. What I have in mind, if you were instructing the 
jury you would say the burden of proof is upon the plaintiff—upon 
this protestant. He must establish his protest by evidence which pre- 
ponderates in his favor. If you find that his evidence is in balance 
with that of his opponent then you must rule against him because he has 
not met the burden. My query is, have you at any time specifically 
found that the testimony has been in balance and that the person upon 
whom the burden lay was not entitled to his relief ? 

Mr. Freas. We have to distinguish, in order to answer the question 
properly, between the stages of the procedure. If we are talking now 
about the stage at which a protest is filed 

Senator Lauscue. That is what I am talking about. 

Mr. Freas (continuing). Requesting suspension. In that case I 
would say the burden is on the protestant to make a prima facie case. 
He dosen’t have to furnish the proof of it but he must make a prima 
facie showing that some unjust jury would result if the proposal 
were permitted to go into effect. Ifthe Commission does suspend, then 
the burden is on the proponent carrier to justify the adjustment, and 
if the proponent carrier does not carry his burden of proof, then the 
finding would be that the proposal has not been justified. It would not 
be that the rate was not just and reasonable because we simply couldn’t 
tellthat. It would be that they hadn’t met the burden. 

Senator Lauscue. It is my understanding that you feel that this 
bill should not be recommended; is that correct? 

Mr. Freas. That is our recommendation, yes; because we think that 
this suspension procdure adequately protects the interests of the 
parties. 

Senator Smatuers. I started you off by asking you to explain what 
this bill was all about. You may proceed in any manner you prefer, 
Mr. Chairman. If you wish to read your statement you may proceed. 

Mr. Freas. The bill as it has passed the House would provide that 
the through routes could not be canceled or commercially closed by 
tariff adjustment except by agreement of all the carriers whose lines 
were involved, or unless the Commission, upon application, author- 
ized it. 

In other words, instead of having the suspension procedure that I 
described, it would require that the carriers in the first instance file 





an application and,get the authority from the Commission, excepting 
in those instances where everybody was in agreement. 








em 
- 


PRESERVATION OF COMPETITIVE THROUGH RAIL ROUTES 105 


Senator Smaruers. So that actually it is a procedural point that 
we are involved with, as much as anything else; is that correct? 

Mr. Freas. That is correct. 

Senator Smaruers. And the way the procedure is sought to be 
changed by this bill is to shift the burden, so to speak, from the 
shipper we will say, or from the complaining line, to the original car- 
rier who seeks to close the route by commercially lowering the price. 
We shift the burden to them / 

Mr. Freas. It would shift the first burden we are talking about 
of a prima facie showing that this is a case in which the Commission 
should suspend and inquire into. But after we have passed that 
stage then the burden in either instance would be upon the proponent 
carrier to justify the change. 

Senator Ervry. I can’t follow you there, Mr. Chairman. 

To my mind, you say that you authorize the change, or at least 
you serve notice that the change is to be made, and then the protestant 
has to make a prima facie case. The prima facie case is a case which 
is sufficient, if believed, to establish the point that he is attempting to 
establish ; namely, that he is injured by the change. 

Mr. Freas. The protestant in his letter of protest, would be re- 
quired to make allegations which, if proved, would indicate that this 
adjustment should be held up. They would not be called upon to 
furnish the proof. They would make those allegations, and if those 
allegations seemed to have merit then the matter would be suspended 
and at the further hearing, either oral or through verified statements, 
they would furnish that proof. 

Senator Erviy. This bill would alter the situation in that it would 
put the burden of proof upon the one who desires to alter the status 
quo; wouldn’tit? Isn’t that simply what the bill does? . 

Mr. Freas. I think that’s right, except that he has that burden if 
the tariff adjustment is suspended. 

Senator Smatuers. To this extent: The status quo now is and has 
been since 1940, just exactly the way the law is as you have recited it. 
In other words, the status quo still requires the protestant to make a 
prima facie case, is that not right? And has that not been the law 
since 1940? 

Mr. Freas. In order to get the Commission to invoke its suspen- 
sion powers. 

Senator Smarners. That’s right. From that point on the carrier 
who seeks to bring about what amounts to a change in the status quo, 
has the burden of proving that once a prima facie case is made that 
he should have the burden; is that right? 

Mr. Freas. That’s right. And he would continue to have that bur- 
den under the application procedure. 

On March 3, 1958, I appeared before this subcommittee and testi- 
fied on behalf of the Commission in opposition to S. 2129 and H. R. 
5384, as the latter bill was passed by the House on August 19, 1957. 

Our opposition was based principally on the ground that the pres- 
ent procedure under which proposed cancellations of through routes 
or joint rates are considered by the Commission is adequate to pro- 
tect the rights of carriers and shippers. We were concerned that the 
enactment of these bills would retard the free flow of traftic, and 
recommended against the substitution of a compulsory hearing pro- 
cedure for the present discretionary power of suspension. 
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We have been advised informally that the subcommittee has under 
consideration language which would amend H. R. 5384 so as to pro- 
vide that no through route “which is more direct and efficient than 
those which are otherwise open and available” shall be canceled or 
commercially closed by tariff adjustments, except by agreement of all 
carriers whose lines are embraced therein, unless the Commission, 
upon application by the proponent or proponents and after hearing, 
finds that the cancellation or commercial closing is consistent with 
the public interest. 

The insertion of the words “which is more direct and efficient than 
those which are otherwise open and available” represents a substantial 
change in the effect of the bill. Under the proposed new language, it 
would only be necessary for a carrier to follow the application proced- 
ure—in the absence of agreement among the affected carriers—if a 
tariff adjustment would cancel or commercially close a more direct and 
efficient through route. 

Without this language, it would be necessary for a carrier to follow 
the application procedure if any through route would be canceled or 
commercially closed by a tariff adjustment unless all carriers, parties 
to the tariff, agree to the proposed adjustment. 

We believe that the use oF the words “more direct and efficient” in 
the amendatory language would raise some difficult questions. For 
example, a carrier proposing a reduced rate which would commercially 
close other through routes could file a tariff in the usual way on the 
ground that its own route was the most efficient. But another carrier 
whose line is embraced in the route that is being closed could contend 
that its route is the most efficient, and that the carrier proposing the 
rate reduction should have filed an application instead of a tariff. 

This would place the Commission in the position of having to deter- 
mine whether or not the carrier proposing the reduction was correct 
in following the tariff filing procedure. If the Commission agrees 
that it was correct in filing the tariff, the effect is to say that the pro- 
ponent carrier’s route is the most efficient, in which case the question 
of public interest in commercially closing the most direct and efficient 
route by tariff adjustment would become moot. 

If, on the other hand, the Commission says that the proponent 
should have filed an application the effect is to say that the protesting 
carrier’s route is the most efficient. Under either procedure, the Com- 
mission would have to determine which carrier had the most efficient 
route before it ever reached consideration of the procedural question. 

In many instances a hearing would be required in order to determine 
the most efficient route. While the proposed new language would be 
less objectionable because it would limit somewhat the application of 
the amendment, it would, as I have stated above, create other problems. 

Since under this proposal the circumstances under which a carrier 
should file either a tariff or an application would not, in our opinion, 
be clear, we suggest that the word “shorter” be substituted for the 
words “more direct and efficient.” This, we believe, would overcome 
the procedural objection I have just mentioned since the comparative 
length of the routes in question would be readily determinable. 
While in isolated instances it might not accomplish the precise pur- 
pose, it would come as close to it as may be in any practical way we 


can suggest, 
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We also suggest that in order to preserve our present suspension 
procedure with respect to the commercial closing or cancellation of 
any route which is not embraced within the proposed amendment, the 
last full sentence of paragraph (3) of section 15 of the act be stricken 
and the following language substituted therefor : 

No through route which is shorter than those which are otherwise open and 
available shall be canceled—or commercially closed—by tariff adjustments ex- 
cept by agreement of all carriers whose lines are embraced therein, unless the 
Commission shall, upon application by the proponent or proponents and after 
hearing, find that such cancellation, or commercial closing, is consistent with the 
public interest without regard to the provisions of paragraph (4) of this section. 
In any application proceeding or in a proceeding in which a tariff or schedule 
canceling any through route or joint rate, fare, charge, or classification is sus- 
pended by the Commission for investigation the burden of proof shall be upon 
the carrier or carriers proposing such cancellation, or commercial closing, to 
show that the cancellation, or commercial closing, is consistent with the public 
interest, without regard to the provisions of paragraph (4) of this section. 

Senator Lauscuz. What is paragraph (4) ? 

Mr. Freas. Paragraph (4) is a provision reserving to the originat- 
ing carriers the benefit of the long haul. 

Senator Smaruers. As long as we are stopped right there, may I 
say for the record and for the benefit of my colleagues, and particu- 
larly the members of the subcommittee, that the reason we got into 
this particular language in discussing it informally the other day with 
some representatives of the short-line railroads and others, is that it 
seemed to me, informally again and just again as only one person, 
that there would be the sentiment, that the legislators would have 
some logical basis for saying that there should be a burden of proof 
upon those carriers who sought to close, either through cancellation or 
commercially, a route which in fact on the surface appeared as efficient 
as the one over which they were going. 

In other words, putting it in the reverse, we had to take the posi- 
tion, it seems to me, that we are trying to develop the most efficient 
transportation system we can develop which is beneficial to the trans- 
portation industry, as such, and at the same time is beneficial to the 
general public. 

On the fact of it, it would appear that wherever a carrier came in 
and said, we want to close the route from A to B, where that was 
obviously the shorter route, then they ought to have to prove that there 
is some justification for that; proof that would not injure the public 
interest, and proof that it would not be detrimental. Otherwise 
we leave the situation as it is. 

So it was in an effort to try to put us on the solid ground of saying 
that we are trying to promote the most efficient method of transporta- 
tion for everybody. This is why we asked the Commission to com- 
ment on some language which would put us in the posture of saying 
if we pass some legislation that we are satisfied that it is being done 
not just to create more procedure and not to create more rigmarole 
with the Federal Government, but that we would justify it by requir- 
ing that a carrier which was going to try to close a route which on the 
face of it, if accomplished, would be less efficient, that it would have 
to prove it was in the public interest. 

enator Lauscur. What has been your present line of decisions 
when a protestor came in and said, it is the shortest line, and prima 
facie the most efficient? How would you construe that claim if you 
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were convinced it was the shortest line? Would you construe that 
to be a prima facie case? 

Mr. Freas. The matter of distance is not necessarily controlling 
in the final result. 

Senator Lauscue. Good enough. 

Senator SmarHers. But what you are recommending is: If this 
were the law and the carriers said, we are no longer going to operate 
from B to F, and that was obviously the shortest route, if they were 
going to close that obviously shorter route the burden of proof would 
automatically be on them to show how the public would be served 
by going over a longer route; is that right 

Mr. Freas. That’s right. 

Senator Smaruers. That is what this compromise is seeking to do. 

Senator Lauscur. And that is whether the closing was on the basis 
of a cancellation or through tariff ? 

Mr. Freas. That’s right. 

I think the basis behind that reasoning, as the chairman I believe 
has pointed out, is obviously the question of efficiency. But by using 
that word in the statute it creates these problems of who is the most 
efficient. It is something that you just can’t resolve without having 
a record. So that is why we are suggesting the use of the word 
“shortest” instead of “efficiency” because you can then go to your 
records and determine precisely what the distance is. 

And while it could be in some cases that the shortest route was 
not the most efficient route, nevertheless, with isolated exceptions, 
efficiency and distance closely parallel each other, and for procedural 
purposes that seems to be the preferable way. 

Senator Ervin. Of course “shorter” there is used in the sense of 
geographical “shortest” in terms of miles, rather than which is shortest 
in terms of hours or days? 

Mr. Freas. This would have to be approached from a distance 
standpoint, the point of mileage. But it is only for the purpose 
of resolving the procedural end of it. 

To continue with the last sentence of the suggested substitution : 

For the purposes of this paragraph, a route shall be regarded as commercially 
closed if the rate applicable over it on a particular commodity or description 
of traffic is higher than that on like traffic over another route, from and to the 
same points, in which one or more of such carriers participate, by an amount 
which in the ordinary course of business restrains movements of traffic over 
such route. 

That is a provision that is now in the House bill. 

Senator Lauscur. It really repels it, doesn’t it? You say it re- 
strains. The high cost drives the traffic away. 

Mr. Freas. I think that is a good suggestion. 

As I stated in my previous testimony, we are of the opinion that 
the present procedure under which proposed cancellations of through 
routes or joint rates are considered under the Commission’s suspen- 
sion powers is adequate. 

We did suggest that if it was felt that there was need for further 
legislation in this regard, it should go no further than to assure pub- 
lication of adequate notice to affected carriers or shippers. However, 
if the committee is of the view that other changes should be made, we 
suggest that it be done in the manner I have outlined. 








PRESERVATION OF COMPETITIVE THROUGH RAIL ROUTES 109 


If the members of the subcommittee have any questions, I shall be 
glad to try to answer them. 

Senator Smaruers. Are there any questions ? 

Senator Jordan, or Senator Ervin? 

Senator Ervin. No. I think it is just a question of a difference of 
opinion to establish whether the burden of proof ought to be on this 
section to change the status quo or on somebody else. The chairman 
made his position very clear and I trust mine is very clear also. 

Senator Jorpan. Mr. Chairman, as I understand it from talking to 
some of these smaller railroad offices in North Carolina—and I am 
sure there are plenty more in other States—up until about 2 inn 
ago they settled these complaints among themselves and they didn’t 
seem to have much trouble. But the larger railroads now are taking 
an arbitrary stand on these rates. It is hurting them very badly. 

I want to say in the beginning that I have upheld every piece of 
railroad legislation that has been here, as you know, and I want to 
help the railroads. But at the same time by helping the big rail- 
roads we don’t want to kill the little ones. The little fellow some- 
times has to have more help than the big ones in order to stay in 
business. 

That is my interest in this, not only in North Carolina railroads 
but the short lines everywhere, that whatever protection they need 
be provided for them so that the larger railroads just don’t put in a 
mandatory rule or rate change or whatever it might be that the little 
fellow can’t get out from under without a lot of expense, time, and 
effort. Sometimes he is broke before he even gets through a hearing. 
They can be dragged on for a long time. 

Mr. Freas. From our standpoint, from a regulatory standpoint, we 
are doing everything we know to make these proceedings as simple 
and as inexpensive as we can. I appreciate there is expense involved 
in any litigation. We have speeded up our procedure very substan- 
tially in the last 3 years, and we are making desperate efforts to keep 
it simple. 

Senator Jorpan. If we can get along without litigation, we are a 
lot better off. If the concerned railroads could work out their prob- 
lems tovether, it would be a great deal better, wouldn’t it? 

Mr. Freas. Yes, that of course would be the desirable thing. How- 
ever, | think I should point out that if we go to the application pro- 
cedure, there will still be litigation because the proponent carrier 
will have to file his application. And if the application is filed and 
the carrier makes some justification and there is nobody there to point 
out the arguments on the other side, the Commission has to resolve 
these things on the record as made, and their interests are still not 
fully protected. So it is not a case of expense of litigation on the 
one hand and no expense of litigation on the other. There is that 
expense of appearing and testifying in either case. 

Senator Smaruers. As a matter of fact, it is the same amount of 
litigation, it is just a question of who brings the case. That is, if we 
adopt the House bill. 

Mr. Freas. Yes, I think so. 

Senator Smatuers. There would still be the same amount of litiga- 


tion, it would just be a question of on whom rests the burden of 
bringing it. 
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Mr. Freas. Yes, sir. 

Senator Smaruers. Senator Lausche? 

Senator Lauscus. When a railroad desires to discontinue a through 
line, it can only do so through the filing of an application for dis- 
continuance, ra the presentation of an agreement of discontinuance 
made with other railroads, or by the filing of a tariff asking for 
increased rates which rates are so great that they repeal business and 
are driven out. Is that about it in substance ? 

Mr. Freas. Yes. By discontinuance of a through line you are not 
speaking of the service. Within the scope of this? 

Senator Lauscue. Yes. 

Mr. Freas. That is correct, except that no application procedure 
is now provided in the case of proposed cancellations or commercial 
closing of through routes. 

Senator Lauscur. When the application is filed, the second step 
is to give adequate notice to shippers and to other railroads of the pro- 
posal to discontinue? 

Mr. Freas. Yes. 

Senator Lauscue. They can ask for an increased tariff, or absolute 
right to discontinue, or they can get the discontinuance by filing a 
document showing an agreement among the railroads. 

Mr. Freas. Yes, but in addition, sitet the present law, the railroad 
can simply file a tariff canceling that route. 

Senator Lauscur. When they do that, notice is supposed to be given 
to shippers and railroads? 

Mr. Freas. The notice; yes. There is notice to be given and it 
amounts to this: That they publish this change in their tariffs and 
those tariffs have to be on file for 30 days before they become effective. 

Senator Lauscue. Do you feel that that notice is adequate? 

Mr. Freas. Yes, we do. However, we indicated in our previous 
testimony, as stated here, that if it is thought that something further 
should be done, we suggested that the committee should go no farther 
than to assure publication of adequate notice to affected carriers or 
shippers. I believe some carriers made the contention that while there 
was legal notice, that from a practical standpoint sometimes it slipped 
by and they didn’t see it. 

Senator Lauscur. Under the existing law, within those 30 days, 
either a shipper or another railroad can file a protest ? 

Mr. Freas. That’s right. 

Senator Lauscue. And when that protest is filed, if that protestant 
makes a prima facie case you suspend what would be the automatic 
issuance of a right to discontinue ? 

Mr. Freas. That’s right. We hold up the tariff proposal for a maxi- 
mum period of 7 months under the act. 

Senator Lauscue. In that 7 months, then, the applying railroad 
must proceed with its case, and by the preponderance of the evidence 
bring itself within the statute allowing the discontinuance ? 

Mr. Freas. That’s right. 

Senator Ervin. Mr. Chairman and gentlemen of the committee, I 
want to thank you for the privilege of being here. I have to go to an- 
other committee. As you know, all of us are supposed to be in 3 or 4 
places at the same time. 

I appreciate the courtesy extended to me by the committee. 

Senator Smatuers. Thank you for being here, Senator Ervin. 
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Senator Yarborough ? 

Senator YarsorouGu. I have a question. : 

Mr. Chairman, in response to Senator Lausche’s question you 
pointed out that the problem here was on preservation of these routes 
of traffic, and not on the physical abandonment of lines. Now, as to 
some of these short lines that are used on these through rail routes, 
isn’t it a fact that if certain of these through routes are canceled on 
some of the short lines, that they will have such little traffic left that 
they will be forced to physically abandon their lines and it may put 
some of them out of business entirely? Some whole railroads will go 
out of business if there is a cancellation of existing through rail routes. 
Isn’t that correct ? 

Mr. Freas. That could very well happen and that is one of the 
things which the Commission would take into consideration in resolv- 
ing the issues. 

, itn YarsorovucH. So depending on how these through rail 
routes are handled it could result in the retention or abandonment of 
not merely pieces of railroad but the liquidation of whole companies? 

Mr. Freas. It could; yes, sir. 

Senator Smaruers. Does that not bring up the question then as to 
whether or not it is the Interstate Commerce Commission’s duty, as 
u sort of paternalistic agent, to decide whether it should keep in 
existence a railroad company—say, its jobs and all that goes with it— 
even though the shippers over those lines from the more efficient lines 
would actually have to pay in effect for the least efficient route in 
order to keep that railroad in business or not; and you people have 
to decide that ? 

Mr. Freas. I think very definitely that is a thing the Commission 
should be vitally concerned with. It is a problem which the Com- 
mission would reach either under the application or suspension 
procedure. 

Senator Smaruers. Is it not a fact, that where you permit and 
authorize, or in effect tell them that they must keep a line open which 
on the face of it is not as short between two major shipping points, 
then when the railroads come in and say, we have to have X number 
of dollars to transport certain items, it has to be a high price insofar 
as the shipper is concerned so that it can justify the payment and 
the keeping open of this less efficient route ? 

Mr. Freas. I think that’s right. 

Senator Smaruers. So it is just a case of whether or not we are 
going to set up what amounts to an umbrella once again protecting 
what is the least efficient route, at the expense of the average citizen, 
because we think it may be important, and maybe it is important. 
That is the question we have to decide. 

Mr, Freras. Yes. That is the reason I pointed out that I thought 
the last sentence in section (3) should not be deleted. I think the 
suspension procedure should be preserved. Even in a case where the 
route to be established would be the shortest route, there might be 
these other considerations to which you gentlemen have just referred, 
of making it necessary to preserve a line of railroads that would enter 
into the picture, so that even though in actual mileage one route 
would be shorter than the other, the Commission should still have the 
power to suspend in order to avoid that kind of hardship. 


24546—58—pt. 2——-3 
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Senator Smarners. Are there any other questions? 

If not, Mr. Chairman, would you mind just standing by? We have 
only three more witnesses following you. We might want to ask you 
some other questions. 

Mr. Freas. Very well. 

Senator Smaruers. Thank you. 

Our next witness will be Mr. C. H. Ware, the vice president of 
traffic, Norfolk Southern Railway Co., Norfolk, Va. 


STATEMENT OF C. H. WARE, VICE PRESIDENT, TRAFFIC, NORFOLK 
SOUTHERN AIRCRAFT CO., NORFOLK, VA. 


Mr. Ware. Mr. Chairman and gentlemen, my name is C. H. Ware. 
I am vice president of traffic for the Norfolk Southern Railway Co., 
with headquarters at Norfolk, Va. I have been connected with the 
traffic department of the Norfolk Southern for 38 years. 

The Norfolk Southern extends from Norfolk, Va., to Charlotte, 
N.C. It has branch lines extending to Durham, Aberdeen, Fayette- 
ville, and Belhaven, N. C. Its total mileage is approximately 642 
miles, and about 93 percent of the total mileage is within the State of 
North Carolina. 

It has connections with the Southern Railway, the Seaboard, P. & N. 
at Charlotte, N. C.; it has connections at Norfolk, Va., with all of the 
large lines. In other words, it connects directly with the N. & W., 
Virginian Railway, Pennsylvania Railroad, and it connects with the 
Belt Line, with the C. & O., A. & D., Atlantic Coast Line, Seaboard, 
and Southern Railway. 

I would like to make just a brief statement and then I have a very 
brief written statement that I would like to read. 

Senator Smatuers. Go right ahead. We are delighted to have 
you here. 

Mr. Ware. In recent years the larger lines have been making a deter- 
mined effort to cancel the routes in connection with the short lines. 
In other words, the larger lines are trying to hold the traffic to their 
own lines for their longest possible haul. 

Now, they have done this: They have come up with the idea in re- 
cent years in rate adjustments to attach to reductions in rates the 
cancellation of routes, or commercially closing of routes. In a case of 
that kind the only means the short lines or small lines have of pro- 
tecting themselves under the present law is to appeal to the Interstate 
Commerce Commission for suspension of the rates tied in with the 
routes. 

The Commission is not required to suspend. But if it does suspend, 
then the shipper is denied the privilege of using these reduced rates 
which all of the carriers have agreed to and feel that the shipper is 
entitled to, the shipper denied the privilege of using those rates any- 
where from 8 itis to2 years or maybe longer. 

In case the Commission does suspend on the request of the short 
line, the short line has incurred the ill will of that shipper for every 
one or more shippers who would use those reduced rates. 

T filed a statement in advance of the previous hearing. I have now 
prepared a very brief statement which I would like to read which will 
probably not require more than 10 minutes. 

Senator Smatuers. Go right ahead, sir. 
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Mr. Ware. If you have any questions, I will be happy to explain 
at any time. 

If section 15 (3) of the Interstate Commerce Act is amended as 
proposed by these bills, there would be no occasion for the short lines 
to request the Interstate Commerce Commission to suspend revised 
rates, and the shippers would not be deprived for any period of time 
of the benefit of reduced or revised rates. 

If the bill is enacted into law, it will not prevent reductions in 
freight rates at any time, but will prevent increases in freight rates 
through the cancellation or commercially closing of routes in the 
absence of agreement between the carriers affected, or approval by 
the Interstate Commerce Commission. 

Enactment of this bill into law will merely place upon the proponent 
railroad the burden of proving that the cancellation or commercially 
closing of a route, or routes, is consistent with the public interest before 
such cancellation or commercially closing actually takes place. 

The enactment of this bill into law will substantially reduce the 
burden of the Interstate Commerce Commission of having to hold 
hearings in suspension proceedings, which is the only means under 
the present law available to a railroad whose routes are being elimi- 
nated in connection with revised rates. 

Where the railroads have determined that a reduction of rates is in 
order to enable them to properly move the traffic, such rates should 
be published subject to the tariff routes existing at that time. Then, 
if any carrier desires to eliminate routes in connection with its line it 
may proceed at any time to demonstrate to the shipping public, to 
connecting rail carriers, and to the Interstate Commerce Commission 
that such cancellation or commercially closing of the route is in public 
interest. In other words, this bill will separate the ratemaking pro- 
cedures from the route-canceling procedures, and that. is important to 
the shippers and important to the short-line railroads. 

The point has been made before this subcommittee that some routes 
are much longer than others and for that reason should be eliminated. 

The trunklines are obviously not concerned over routes where no 
shipments are moving. A route might be available which is so long 
that the shipper would not consider using it because the delivery of 
his goods would be delayed unreasonably. There probably are 
thousands of such routes. However, the trunklines have nothing 
whatsoever to gain by closing them for the simple reason that traffic 
isn’t moving over them. 

Where goods are moving over a route, regardless of how much longer 
it may be than another competitive route, it is serving a public need. 
In the first place, it is available to the shipper, and in the second place 
it furnishes a source of revenue to all the carriers participating in the 
route. It is only where goods are moving over a route that the trunk- 
line has any interest in closing the route. Its interest in closing an 
existing route lies in the fact that it will force the goods to move over 
its own preferred route. 

If a route in use is arbitrarily eliminated by the trunkline, two 
things simultaneously occur: (1) The shipper is deprived of an alter- 
nate route, and (2) the short line is deprived of revenue opportunity. 
These factors are vital public interests. Consequently, the closing of 
a competitive route by a trunkline of its own volition undertakes to 
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resolve public interest as the trunkline would like to have the public 
interest resolved. 

It is our position that the public interest should be submitted to 
the Interstate Commerce Commission and that the burden of proof 
should rest on the trunkline to demonstrate that it is in the public 
interest to close the competitive route. 

It is to be remembered that the use of a route by the shipping pub- 
lic will depend to a great extent upon the time element of delivery. 
Consequently, the economics of movement will control circuitry. 

Obviously, also, where no goods are moving over a possible route 
no one will have any interest in keeping it open. 

There is one other case where the larger lines are canceling routes 
and that is when they just decide to cancel a route and publish it 
in the tariff, make publication in the tariff or supplement that cer- 
tain routes are canceled. In that case the lines whose routes are being 
canceled have an opportunity to ask the Interstate Commerce Com- 
mission to suspend the cancellation of the route. However, very 
often those tariffs don’t get out of the printing office and get to the 
carriers in time to file the protests; and the protests must be filed 
a least 10 to 12 days ahead of the effective date of the tariff. In 
other words, you don’t always have 30 days. If the tariff is filed on 
30 days’ notice, your protest—any carrier’s protest—to the Commis- 
sion must be on file with the Commission 10 to 12 days ahead of the 
effective date of the tariff. 

But in the case of commercially closing of routes by reducing the 
rates over certain routes and continuing existing rates over other 
routes, then the offending carrier or the proponent carrier places 
the burden upon the carrier yhose route is affected to ask for sus- 
pension of the rates as well as the routes, and when the rates are 
suspended the shipper is denied the privilege of using those rates for 
maybe 18 months or 2 years, even though all the carriers have agreed 
in the association that the shipper is entitled to these reduced rates. 
Obviously, the carrier that gets the suspension of those rates has 
brought upon himself the ill will of the shippers forever. 

Senator Smatuers. Are there any questions / 

Senator Lauscue. I have no questions. 

Senator Smatuers. Thank you very much, Mr. Ware. 

Our next witness is Mr. W. J. Hickey, the vice president of the 
American Short Line Railroad Association. 


STATEMENT OF W. J. HICKEY, VICE PRESIDENT AND GENERAL 
COUNSEL, THE AMERICAN SHORT LINE RAILROAD ASSOCIATION, 
WASHINGTON, D. C. 


Mr. Hicxry. Mr. Chairman, I appeared at the first hearing of the 
subcommittee on March 3. In the statement I submitted at that 
time and the remarks I made, I believe I adequately stated the posi- 
tion of the association and its 275 member lines who are interested in 
these bills. 

I have, however, in connection with this additional hearing, pre- 
pared a supplemental statement which attempts to describe, in what 
I conceive to be, fairly simple language the intent and effect of the 
bills, and why we think the legislation is necessary. 
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I would like the committee to receive that statement, although I 
would not particularly desire that they have it put in the printed 
record if doing so would delay the consideration and action on the 
bills. I am not going to read that statement. I have supplied the 
staff of the subcommittee with copies so that it will be available to 
you for such assistance as it may offer. 

(The above-mentioned statement is as follows:) 


UXPLANATION OF THE AMENDMENT OF Section 15 (3), INTERSTATE COMMERCE ACT, 
To Be AccoMPLISHED BY S. 2129 anp H. R. 53884 


The bills under discussion are described as efforts to amend the Interstate 
Commerce Act so as to provide greater protection to rail carriers in the preserva- 
tion of competitive rail through routes. 

In its simplest expression a through route is an arrangement between con- 
necting rail carriers for through transportation of passengers or property. In 
St. Louis Southwestern Railway Company v. U. 8. ( (1917), 245 U. S. 136, 139), 
the Supreme Court, in referring to an earlier report of the Commission, defined 
a through route as “an arrangement, express or implied, between connecting 
railroads for the continuous carriage of goods from the originating point on the 
line of one carrier to destination on the line of another.” 

In traveling as a passenger on the railroads practically everyone has at 
one time or another taken a trip representing a through route. For example, 
in traveling from New York City to Atlanta, Ga., a passenger could board a 
train at the Pennsylvania Railroad Station in New York and travel over the 
lines of the Pennsylvania Railroad ‘to Washington, and then continue in the 
same car over the lines of the Southern Railway from Washington to Atlanta. 
Or if the passenger so desired, the trip could be arranged te again board a Penn- 
sylvania car at New York, proceed over that railroad’s lines to Washington, 
then in the same car travel over the lines of the Richmond, Fredericksburg & 
Potomac to Richmond, Va., then—-again in the same car——-over the lines of the 
Seaboard to Atlanta. 

In each of these examples the railroad fare paid is the same, and the choice 
of the route by the passenger is made on other bases—such as the time of 
departure and arrival, or perhaps the facilities furnished. 

Through transportation of property is conducted in the same fashion, and 
where the through rates between origin and destination are the same over two 
or more through routes, the shipper or receiver of goods being transported has the 
option to choose the route most desirable because of departure or arrival sched- 
ules or the service furnished by the carriers participating in the transportation. 

When a passenger or a shipper undertakes to arrange for transportation such 
as described, he has available a published through rate which has been agreed 
to by separate railroads participating in the through movement. This is a 
single rate from origin to destination, and the carriers agree among themselves 
as to the percentage, or—technically—-divisions, of the rate that each will 
receive. 

Directing our attention to transportation of property, let us use routes that 
are acually in existence and available for transportation of numerous com- 
modities. 

A shipper or receiver can arrange for the transportation of property from 
New York to Atlanta by designating the line of the Pennsylvania Railroad from 
New York to Norfolk, thence the line of the Norfolk Southern to Charlotte, 
thence the line of the Southern to Atlanta. The shipper or receiver also has 
available a route from New York over the lines of the Pennsylvania to Potomac 
Yards, Virginia, thence over the lines of the Southern to Atlanta. 

In these movements carload traffic will be transported in the same car from 
origin to destination without transfer of lading in the same manner as we 
described the passenger service above. Here again the through rates are the 
same and the selection of the route by the shipper can be made on the basis of 
other factors such as arrival and departure times or the services furnished by 
the participating carriers. 

Under the present provisions of the Interstate Commerce Act, should the 
Southern decide that it no longer wished to participate in the through transpor- 
tation of property over the first-described through route employing the lines of 
the Pennsylvania, Norfolk Southern and its own line from Charlotte to Atlanta, 
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it can publish a notice of cancellation of its participation in this route. The 
Norfolk Southern, knowing that its revenues will thus be reduced, has the 
option under existing sections of the act to protest the route cancellation and 
seek suspension of the proposed tariff effecting such route cancellation. 

If the Commission so decides, the proposed tariff is suspended (the effective 
period of which is 7 months under the statutes) and an investigation scheduled. 
In such an investigation section 15 (3) of the act now requires the carrier pro- 
posing the route cancellation, in this case the Southern, to assume the burden of 
showing that the cancellation is consistent with the public interest and other- 
wise lawful. It should be understood that where the tariff is suspended, the 
route embracing the line of the Norfolk Southern remains open and available 
for movements thereover until the Commission completes its investigation, and 
thus neither shippers nor the Norfolk Southern are penalized. 

The above example is a clear-cut illustration of a direct effort of a carrier to 
cancel a through route. The amendments proposed to be made in section 15 (3) 
by the bills under consideration also deal with “commercial closing” of through 
routes. 

In his appearance before the Senate Subcommittee on Surface Transportation 
on March 3, 1958, the chairman of the Interstate Commerce Commission re- 
ferred to the fact that when H. R. 5384 was being considered by the House, the 
Commission had suggested that there be added to the text of that bill as intro- 
duced, a definition of “commercial closing” of a through route. While opposing 
enactment of the bill before the Senate subcommittee, the ICC again suggested 
that if favorable action is taken by the Senate on S. 2129, it also be modified to 
include the changes made by the House in H. R. 5384. 

In simple language, and as suggested by the Commission, a through route is 
commercially closed when the rate applicable thereon is sufficiently higher than 
the rate applicable on an alternate route so as to deprive a shipper of a free 
choice of such routes. BHarlier reference has been made to the fact that if a 
passenger had to pay a higher rate over one of the routes for his transportation 
between Washington and Atlanta, he would usually choose the less expensive 
route and attempt to arrange his arrival and departure plans accordingly, and 
perhaps attempt to be satisfied by inferior facilities or service. The cost of 
transportation to shippers in our competitive economy is, of course, of far greater 
importance. 

Reverting to our illustration of competitive through routes for the transporta- 
tion of property from New York to Atlanta, let us assume that instead of 
publishing a tariff which in terms directly cancels its participation in the 
through route embracing the lines of the Norfolk Southern whereby the 
Southern receives the traffic at Charlotte, the Southern decides to publish a new 
lower through rate which is limited in its application to the route by which the 
property is transported by the Pennsylvania to Potomac yards, at which point 
the Southern connects and transports it the remaining distance to Atlanta over 
its own lines. 

In this instance the Southern would publish a tariff naming a through rate low 
enough to require the shipper to use the last-named route for the economical 
transportation of the property involved. In this instance, however, no effort is 
made by the Southern to eancel its participation in the other through route 
involving the lines of the Norfolk Southern, and the old higher through rate 
still remains in effect and theoretically is available, but from a practical stand- 
point that route is “commercially closed” by reason of the rate disadvantage. 
Under these circumstances the Southern could contend that no burden is placed 
upon it by section 15 (3) to justify that the tariff is consistent with the public 
interest and otherwise lawful, because no route cancellation has been attempted. 

It is obvious, however, that the situation as coneerns Norfolk Southern is no 
different from a commercial standpoint than if a direct route cancellation had 
been effected. 

The purpose of the bills under consideration therefore is clarified. Favorable 
action on either of the bills—and in this regard no objection to the text of 
H. R.. 5384, as it passed the House is voiced by those appearing in support of 
the two bills—would require that when any carrier (such as the Southern 
Railway in our illustrations above) sought either to directly cancel or com- 
mercially close a through route, that it—unless it has the consent of all car- 
riers participating therein (in this case, the Norfolk Southern primarily )— 
first apply to the Commission for authority to take such action and in a hearing 
before the Commission assume rightfully the burden of showing that the pro- 
posed change is consistent with the public interest and otherwise lawful. 
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A-question may arise as to how the Southern can simply by its sole action 
effect.a change of this type in the routing pattern. It will be observed that the 
only other carrier, the Pennsylvania Railroad, participating in the movement, 
has but a passive interest in the entire matter because undoubtedly its per- 
centage, or division, of the revenue from the transportation is relatively the 
same whether it hauls the traffic to Norfolk and then delivers it to the Norfolk 
Sauiherp, or hauls the traffic to Potomac yards and then turns it over to the 
Southern. 

On the other hand, it is equally obvious that if the Southern obtains the traffic 
at Potomac yards rather than Charlotte, it will perform a longer haul and 
consequently will expect to absorb that portion of the revenue which would have 
been received by the Norfolk Southern in its transportation between Norfolk 
and Charlotte over the route being closed commercially. 

The end result, should the Southern’s action as described above be successful, 
means that the shipping public has been deprived of a choice of routes and must 
for the economical transportation of its property, use the lower cost route and 
thus the Southern has monopolized the traffic. 

Referring to our example of a tariff causing a commercial closing of a route, 
a carrier—such as the Norfolk Southern—whose routes are adversely affected 
thereby, is here put in a far more disadvantageous position than in the case of a 
direct-route cancellation. It, technically, again has the opportunity under exist- 
ing sections of the act to seek suspension by the Commission of the proposed 
tariff. In this instance, however, it has usually agreed that a rate reduction for 
the movement of the property involved between New York and Atlanta is justi- 
fied by competitive considerations—influenced by motortruck competition or 
other factors—and accordingly is willing that the reduced rate be made applic- 
able over both of the described through routes. 

If for some unusual reason the Norfolk Southern did not favor the rate reduc- 
tion as such, it is clear that the resulting dispute is a rate controversy, which 
will be handled under other sections of the act. Should it persistently refuse to 
accept the lower through rate for application over the route embracing its line, 
it rather than the Southern could reasonably be characterized as having effected 
a commercial closing of its own route. It should be clear that this would be a 
most unusual situation (because competition from other forms of transportation 
usually prompts reductions), and in past cases before the Commission dealing 
with the commercial closing of routes, the level of the rates has not been an issue. 

Thus, in considering whether to seek suspension, the Norfolk Southern is 
placed in the onerous position of attempting to suspend a schedule of reduced 
rates in which it has concurred. It also would place itself in the position of 
attempting to deprive the shipping public of reduced rates which it believes are 
desirable. It also has to assume the initial burden and expense of persuading 
the Commission that the reduced rates with the restrictive routing set forth 
therein should be suspended, if it should decide that this is the proper course of 
action to follow. 

On the other hand, having in mind that it is a participating carrier in the 
movement of other goods being transported between other places by the same 
shipper (which is quite often the case) it might decide that it would be unwise 
to incur the displeasure of the shipper and, accordingly, not seek suspension. 

Failing in its effort to obtain suspension, or deciding not to try, the only avail- 
able course of action now provided for under the act, is for the Norfolk Southern 
to file a complaint with the Commission and seek permanent cancellation of the 
proposed tariff with its restricted routing. In this type of proceeding it must 
assume the burden of showing that the tariff is not consistent with the public 
interest or is otherwise unlawful. These proceedings usually consume many 
months, and the controversies may thereafter be carried to the courts. 

Throughout the entire period of time the new tariff with lower rates and 
restricted routing has been in effect, the traffic has been moving solely over 
the line to which such rates are made applicable and—in our example—the Nor- 
folk Southern has very little chance of ever recapturing part of the traffic, 
and no chance of recouping for the loss of traffic during the period of litigation 
before the Commission and the courts. 

The injustice of this situation is clear when we recall that the Norfolk 
Southern agreed to the reduction in rates, wanted them to apply over its route, 
but was deprived of that privilege by another carrier. 

‘The much fairer procedure provided for by the amendments’ embodied in 
the proposed legislation would permit the Southern. Railway in our example, 
to initially publish the new lower rates for application over both routes over 
which the traffic has moved. 
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Further, using our illustration, if the Southern believes that application of 
the lower rates over the route of the Norfolk Southern is uneconomical or other- 
wise unjustified, it could then apply to the Commission for cancellation of 
the route in which it and the Norfolk Southern participate. The difference 
in the procedure thus provided means that no one is injured during the han- 
dling of the matter by the Commission, because the shipper benefits while re- 
taining the free choice of routes, due to the fact that he has a schedule of new 
lower competitive rates over both routes, and the carriers involved will con- 
tinue to share to the extent that shipments are routed over either of their 
lines. 

It is equally obvious that the change in the act made by the bills under con- 
sideration will not require the shipper to choose any particular route, an option 
which he is often denied by current practices as described above. 

In its consideration of these bills it is important for the subcommittee to bear 
in mind that the changes sought to be effected in section 15 (3) of the Interstate 
Commerce Act are only precedural in nature. 

Sufficient has been said above to explain that at the present time a carrier 
whose continued participation in competitive through routes is imperiled by 
a new tariff must initially assume the burden and expense of preparing and 
processing through the Commission a protest seeking the suspension of the 
new tariff pending an investigation by the Commission. 

If successful in this initial effort, that railroad must continue to participate 
in the investigation so as to sustain its position against the contention of the 
railroad proposing a route cancellation or commercial closing that such action 
is consistent with the public interest. 

As stated, if the proposed tariff is suspended the proposing railroad must 
assume the burden in the investigation proceedings of showing that the pro- 
posed cancellation or commercial closing is consistent with the public interest. 
This standard “consistent with the public interest” has long been the measure 
of proof required by the Interstate Commerce Act in controversies relating to 
the cancellation of through routes. 

It is a standard composed of elements familiar to the Commission and the 
courts as revealed by many decisions in which it has been interpreted and 
applied. Application of the standard involves consideration of the relative 
circuity of competitive routes between the same points; the relative ability of 
the carriers participating in such competitive routes to serve the particular 
needs of shippers; the various privileges available on such routes—such as the 
right of stopping in transit for milling, processing and storage of the commodi- 
ties involved, and stopoff privileges so as to permit partial unloadings enroute ; 
the relative time schedules, and expediting facilities available: and a number 
of related elements calculated to be of value to the shipping public. 

The proposed amendment provided by the bills under discussion makes no 
change in the existing standard to be used by the Commission in determining 
whether routes should be preserved or discontinued. These bills seek only to 
place upon the railroad seeking to curtail the number of routes available to any 
shipper the burden of initially showing that its action is consistent with the 
existing standard, i. e., “consistent with the public interest.” 

The railroad proposing such a cancellation is obviously the only party standing 
to benefit by the changes sought to be made. It is altogether reasonable that it 
should bear this burden. 

It is apparent, therefore, that the amendment sought is procedural in nature 
only, and, if enacted, will not in any manner change the duty of the Commis- 
sion to determine the merits of a routing controversy in line with its expert ob- 
jective judgment based on the standard now provided in the act. 


Mr. Hickey. I think that perhaps the best service I can offer at 
this time is to follow the line of questions that have already been 
asked, and comment on some of the important points that have been 
raised. 

Mr. Cuarrman. I believe it was you who highlighted the fact that 
this change in the Interstate Commerce Act is procedural only. And I 
would like to stress that fact. 

In other words, we seek no change in the substantive law, or no 
change in the function of the Interstate Commerce Commission which 
we conceive to be the objective arbiter in controversies of this type. 
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Therefore a careful reading of the proposed language and amend- 
ments sought in section 15 (3) will reveal that in effect, as Senator 
Ervin said, it places the burden on the proposing carrier who seeks 
to change the status quo the burden of going forward and justifying 
his case. When he said “status quo” at that point he meant the exist- 
ing routing structure, not status quo from the legislative standpoint 
which may have been misunderstood. 

We conceive that to be the rightful burden of the proposing carrier 
because obviously it wouldn’t be a proposing carrier if it didn’t 
stand to benefit in its own right by making the change. 

One other point that you raised, Mr. Chairman, was a question that 
I don’t think was fully answered, and that was, what is the status or 
the condition of the rates when a tariff is published which commer- 
cially closes a route, and what is the position of the parties? Does 
the shipper have the benefit of the new lower rates? I don’t think 
you got a direct answer on that question. But I think you deserve 
one and I think Mr. Ware has probably helped on that. 

The carrier whose routes are adversely affected must, under pres- 
ent procedure, seek to suspend the tariff in its entirety. And as such, 
seek to prevent the publication on the effective date of rates which 
have been made lower to serve the needs of shippers to enable the rail- 
road industry to compete with other forms of transportation, seek 
to hold those in abeyance and deprive the shipper of those lower 
rates even though the carrier whose routes are adversely affected 
agrees that the rates should be lowered. He has no remedy to go in 
otherwise, and this is one of the objectives of this bill. 

We say here that where you can’t get the agreement of all the car- 
riers participating in the movement of the commodity involved as to 
the routing, go ahead and publish your lower rates, and then proceed 
to the someutbaiaee question directly and in the spirit of the act as it 
now stands, not try to circumvent and avoid the burden of proving 
and justifying the cancellation by this practice of publishing a lower 
rate alone. 

Senator Smaruers. Aren’t we involved almost exclusively with the 
nme of where a big railroad seeks to lower a rate, rather than raise 
a rate 

Mr. Hickey. Absolutely. 

Senator Smatuers. This all has to do with whether they seek lower 
rates. So what we are going to do, then, is when they seek a lower 
_ we are going to require them to prove that there is justification 

or it. 

Mr. Hickxry. Not exactly. It is only where they tie in the selfish 
restriction to their own lines of that traffic to the lower rate that we 
are concerned. 

Senator Smaruers. In other words, where they say, “the reason we 
are going to use this lower rate is to get more of this service”—which 
if I were the president of Southern I guess I would say the same thing, 
and so far as I know this whole legislation arose because of an argu- 
ment between Southern and Norfolk Southern. I would say, “I 
want to run this traffic primarily over my own line,” if I were the 
president of Southern, which is a natural thing, is it not, where he 
could make a little more money ? 

Mr. Hickey. Yes, sir. 
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Senator Smaruers. So he asked for a lower rate on this line so that 
he could get a little more traffic. 

It is presumed that by virtue of the lower rate that the average 
shipper and the average consumer benefits by lower rates, ordinarily, 
don’t they ? 

Mr. Hicxry. That is correct. 

Senator Smaruers. We are going to put on him, however, the bur- 
den of establishing that that is justified; and the reason that it may 
not be justified, and the only reason that I have heard argued thus 
far that it shouldn’t be justified is because if we let them have that 
lower rate they are liable to put out of business another operation 
which in fact does not want to have that lower rate brought about 
because if it is brought about then they won’t go over that line. And 
not going over that line is liable to take so much business away that 
it bankrupts that smaller company. 

I have oversimplified it, I know. You straighten me out. 

Mr. Hicxry. You have made a very broad statement that has a 
lot of aspects to it, and I will try to answer it separately, if I can. 

First of all, I don’t think it is accurate to say that this whole thing 
arose solely by disagreement between the Norfolk Southern and the 
Southern. There are many other lines involved. In fairness to the 
Southern, it isn’t the only offender. 

The second point is that, using your example, if the Southern pro- 
ceeds to its normal territorial rate conference and sits down with all 
lines that are involved in the movement of a commodity and says, 
“T propose that we lower this through rate on this commodity so we 
can compete better with the trucks,” and all the lines involved say, 
“Fine, let’s go ahead,” then the proposing carrier under those cir- 
cumstances, and the offending carrier in our opinion, go out and 
publish the lower rates but restrict them solely to their own lines. 

There has been agreement as to the level of rates so I think that 
you should clarify in your own mind that there is no argument about 
the level of the rate. Everyone desires it, everyone seeks it, but they 
don’t want to be left out of the movement of the traffic where they 
have previously participated by this tariff publication. That is 
what they have to seek to suspend. And in so seeking to suspend and 
in obtaining suspension they deprive the shipper of getting the 
benefit of it. 

Senator Smaruers. Let me see if I understand what you are say- 
ing. What you are saying right there is that if the applicant line, 
the big line, in trying to get more traffic for itself, which we will say 
may be commendable under certain circumstances, will lower rates 
under a portion from A to B on their line, and they will not grant 
to a part of their line the run from A to M to O, they will not grant 
an equally lower rate over that line. The reason they don’t grant 
it over that other line, that alternative line, is because to do it over 
that other line would not funnel most of the traffic over the original 
line which they want to cover because they have most of the trackage 
themselves; is that right? 

Mr. Hickey. They would get a longer haul if they funneled it one 
way. 

Perhaps some simple example, if I could go to my prepared state- 
ment might clarify this a little more for you although I don’t want to 
take too much time. 
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Senator Lauscue. I think you have it on page 4. 

Senator Smatuers. You can see from the questions that I am asking 
that I need clarification. 

Mr. Hickey. No; I disagree with you. I use an example of existing 
routing involving a movement. It begins on the top of page 3, for 
all practical purposes. These are existing routes where great numbers 
of commodities move in transportation between New York City and 
Charlottee, N. C. Alternative routes are now provided whereby the 
shipment would originate by the Pennsylvania Railroad, proceed to 
Norfolk, thence over the line of the Norfolk Southern 

Senator Lauscnue. Are you reading now ? 

Mr. Hickey. I am following generally the language. 

Thence over the line of the Norfolk Southern to Charlotte thence 
over the lines of the Southern to Atlanta. An alternate route is avail- 
able to the shipper. He could route that movement over the lines of 
the Pennsylvania from Norfolk to Potomac yards just south of Wash- 
ington, thence over the lines of the Southern to Atlanta. 

It is clear that under the second route the Southern has the longest 
haul, and under the normal rate division procedures would receive a 
greater measure for that transportation, greater measure of the 
through rate—technically a division of the through rate—than it 
would if it received the shipment at Charlotte and took it just that 
distance to Atlanta. 

In this instance, this goes to a rate conference bureau, and they are 
not offering enough competition to trucks. 

Senator Smaruers. There is one weakness in this, and that is, that 
the direct line from New York to Atlanta, even though it happens to 
be more over the Southern, is actually shorter than is the line from 
New York to Norfolk, around by way of Charlotte, in order to include 
the Southern. 

That same illustration was used, in fact they had a map up here— 
and I see they don’t have it now—that pointed it out. What you are 
doing in effect is protecting the longer line. Even though Southern 
has more of the trackage, nevertheless as far as the shipper is con- 
cerned, from New York to Atlanta is much shorter than from New 
York to Norfolk, down to Charlotte and then across to Atlanta, even 
though you include in here the Norfolk Southern. 

That is why it appeared to me we were trying to protect the less 
efficient route in order to help this particular line. It happens to be this 
one this time, but it will be another one some other place. Where does 
the public come in on this ? 

The public ought to have the benefit of the shortest and most efficient 
route, it would seem to me. 

Mr. Hickey. Yes, Mr. Chairman. First of all, I am not fully in- 
formed as to the relative mileage. But I would suggest that it isn’t 
important. I have stated as a fact that these are two available routes 
that are being used by the shippers. On the surface you must assume 
that they have some advantage to the shippers or they wouldn’t use 
the longer route, if it is longer, and let’s assume for the purpose of 
discussion that it is. 

It may not be particularly longer. Being longer, it may not even 
be particularly slower. There are a number of instances in this coun- 
try, and I am not too familiar with details but I know where the short 
route might be the longest time route and least desirable route. 
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Senator Smaruers. Isn’t it a fact that in this particular instance 
you even have to cart the material across the river at Norfolk—ferry 
it across. So in fact the illustration that you fellows generally use on 
this thing is actually not a very good illustration for you. 

Mr. Hickey. Except that we are probably—you and I and the rest 
of us—proceeding on the basis that that ferry trip or the mileage 
factor is the important factor, where there are many, many other 
considerations—— 

Senator Smaruers. I think the chairman suggested that there are 
other considerations, and I agree that there may be. 

Mr. Hickey (continuing). That prompt the shipper to desire to use 
this route. 

Senator Smaruers. Not “may be.” I know there are. 

Mr. Hickey. There may be many advantages such as transit privi- 
leges that are utilized greatly in the movement of fruits and commodi- 
ties from some of our eotint States and other advantages like that, 
whereby one route may be preferred even though another route may 
be slightly shorter. 

If this illustration has helped to explain the situation here, I want 
to point out that even though the Norfolk Southern may agree with 
the Southern in this illustration that a reduction in rates should be 
made, and they are not—neither one of them—getting the bulk of 
traffic that they desire, we believe that before the Southern should 
eliminate the route that uses the Norfolk Southern it should justify 
that cancellation and elimination on the basis of it being consistent 
with the public interest, and not place upon the Norfolk Southern 
in this instance the burden of initially seeking suspension and pro- 
ceeding to— 

Senator Smatuers. Let me interrupt you right there. This prac- 
tice which you say you don’t like has been the practice since 1940? 

Mr. Hickey. Yes, sir. 

Senator Smaruers. So, for 18 years you have been following this 
practice. Why is it that all of a sudden it now becomes a sort of an 
emergency situation where heretofore it was not? 

Mr. Hickey. Indications have been made in earlier testimony that 
in the last few years the decision, if I may call it that, of a commer- 
cial closing has been resorted to in an attempt to circumvent the 
burden imposed by the statute justifying a route cancellation. 

In other words, in our illustration—and we use it only as an illus- 
tration without any motive otherwise—where the Southern says it 
is publishing new lower rates to apply over the Pennsylvania-Po- 
tomac Yards-Southern route and leaves in effect the old existing 
higher through rate over the Norfolk Southern, it is not canceling any 
jomt rate or through route, therefore has no burden under 15 (3). 
Those routes can stay in effect, those old higher rates can stay in 
effect. No one is going to use them. But the result is just as if they 
had directly canceled the old route, as has been explained in part 
by Chairman Freas. 

Senator Lauscur. May I ask? 

Senator Smaruers. Senator Lausche. 

Senator Lauscue. I would like to get clarified in my mind this 
problem which, through the suspension of the rule, prevents the ship- 
pers from having the benefits of an agreed reduced rate. May I state 
the proposition as I now understand it. 
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You have a through route in which you all agree upon the rate 
and the distribution of it, subject to approval, I suppose, by the 
Interstate Commerce Commission ? 

Mr. Hickey. Yes. 

Senator Smaruers. And then you have a direct trunk line on one? 

Mr. Hickxry. May I interpose? 

Senator Smatuers. Yes. 

Mr. Hickey. In our through route discussion, you have to bear in 
mind that a trunkline alone is not involved. A through route involves 
movement over at least two lines. 

Senator Lauscnue. I understand that. I have seen that in your 
paper. 

Now, then—— 

Mr. Hickry. We have two alternative competitive routes at the 
present time. 

Senator Lauscue. That’s right. On which route is the reduction 
made of which the suspension of the reduction by the Commission pre- 
vents the shipper from having the benefit ? 

Mr. Hickey. I believe I understand your question, Senator Lausche. 

In other words, as I have attempted to explain before, Southern 
would initially file a new tariff—— 

Senator Lauscne. Let’s take—— 

Mr. Hickey. A, B,C? 

Senator Lauscue. Yes. 

Mr. Hickey. We will take A, B, C as against E, F,G. We will have 
to get back to our originating and destination points. From A to C 
through B, or from A to C through B. On the route from A to B 


through C, a new tariff will be published with lower rates, restricted 
to the route A, B,C. It will not apply over the route A-E-C. 


Senator Lauscue. A is in each of these routes ? 

Mr. Hickey. That is the originating point, and C is the destination 

oint. 
t For the carrier that participates in the route from A through 
A-E-C, it has to seek to suspend that tariff. That tariff describes 
routing and new lower rates. Suspension of the tariff means suspen- 
sion in its entirety as held by the Commission. New lower rates and 
through routes to which they applied. That deprives the shipper 
of the new lower rates. 

Senator LauscHr. You want the law to be so written that where 
there is agreement upon lowered rates, that lowered rate may go into 
effect while your rights still will be protected in your protest; is that it? 

Mr. Hickey. Exactly. Publish the new lower rates with which 
everyone has agreed for application over A-~B-C, and A-E-C, and 
then if it can be shown that the A-E-C route is uneconomical, cir- 
cuitous, or an otherwise valueless route, cancel it. 

Senator Lauscue. And if it is found not to be so? 

Mr. Hickey. It continues. And in the meantime the important 
thing which you brought out, in the meantime the shipper has the bene- 
fit of the new lower rates during the period of transfers before the 
Commission when the alternative routes are in. 

Senator Lauscue. May I ask Mr. Freas a question ? 

Senator Smaruers. Yes, sir. 

Senator Lauscue. What is wrong with this proposal, Mr. Freas? 











124 PRESERVATION OF COMPETITIVE THROUGH RAIL ROUTES 


Mr. Freas. I think what has just been said is substantially correct, 
but I don’t think it tells the whole story. If the proposal is made under 
the present statutory provision it may or may not be suspended. If 
it is not suspended, the reduction goes into effect at once. If it is sus- 
pended it is true that that rate is withheld from a shipper for a period 
of approximately 7 months. 

On the other hand, under the proposal here, in each case the car- 
riers would have to file an application, and that application would 
have to be processed in much the same way. So that that entire adjust- 
ment would be delayed in every instance until the application was 
resolved. I think the one would in large measure if not completely 
offset the other. 

And there is a further point involved, that the instances cited have 
been identified as cases where it was necessary to reduce rates to 
meet competition. Now, it might be—I say it might be, and I am 
quite certain it is in many cases, but it varies with the circumstances— 
that in a lot of situations the carriers with the direct route were—and 
I feel they were—fully justified in reducing this rate to whatever was 
necessary to meet the competition. 

But by joining in it the carriers over the more circuitous route, the 
longer haul involved, might bring the cost to a point where it might 
no longer be profitable to publish this rate. It might be better to 
forego some of the traffic. In that instance the entire publication 
might either be held up or not made at all and the shipper in that way 
deprived of the reduced rate. But I fail to see where the shipper is 
in any way disadvantaged by this present procedure. 

Senator Lauscue. One further question. 

This advantage that comes to the shipper, as testified to by Mr. 
Hickey, and the animosity that the complaining railroad brings upon 
itself through its protests—can those two things be isolated and 
dealt with by us through law so as to eliminate this disadvantage 
which you claim falls upon you ? 

I make that statement because the argument which he [ Mr. Hickey ] 
has thus far made appeals to me in itself, and inquire whether we 
put it within a wall by itself and isolate it. 

Can that be handled separately so that you will not bring upon your 
self the antipathy of shippers and that the reduced rate may go into 
effect while these other questions are being resolved ? 

Do I make myself clear or am I confusing you more? 

Mr. Hickey. No, I think you are very clear, but I am afraid to say, 
Senator Lausche, that I think there is only one answer, and that is 
the bill. That is why we are here. 

Senator Lauscue. And you believe that your bill is in an isolated 
way aimed at that point ? 

Mr. Hickey. Aimed at the evils that have—I would like to retract 
that word—aimed to cure the disadvantages that a number of the 
smaller railroads are now suffering, and the elimination of a number 
of routes that have been demonstrated to be valuable to shippers. 

Mr. Freas. May I, Mr. Chairman, interject something? 

Senator Smaruers. Yes. 

Mr. Freas. I think it will help to round out this picture. I think 
this animosity of shippers that has been referred to is probably a 
very real cause for concern on the part of the carriers involved. But 
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I do think I should point out that it is something that I believe is 
inherent in most litigation, and that, as I pointed out awhile ago, if 
we go to the other procedure and require the filing of all applications, 
the Commission is still bound by the formal record before it. And it 
will become necessary for the protesting carrier to contribute to the 
making of that record. 

I am inclined to think that when they do come in and set forth 
their side of the picture in an application proceeding, that this ani- 
mosity we are talking about is not substantially different from what 
it is if they request suspension. 

Senator Lauscue. That is the position if they proceed by applica- 
tion and following the procedure, tiny lapses occur during which there 
is, by itself, the deprivation of that reduced rate until you act upon it? 

Mr. Freas. I wasn’t thinking so much of the time element. I was 
thinking of the fact that if a shipper thinks that the carrier which it 
is intending to patronize is a party to blocking something that it wants 
to get, that shipper will become antagonistic and will say, “I will 
fix them ; I will ship some other way.” 

Say the trunkline carrier has to come to the Commission to get the 
authority before it makes the tariff adjustments that we are talkin 
about, then it will still be up to the protesting carrier to come in an 
help develop the record so the Commission will not know whether to 
permit it or not to permit it. So the protesting carrier will get into 
the picture in either event and will probably incur the enmity of that 
shipper, just as much in an application proceeding as if it had re- 
quested suspension, under the tariff filing procedure. 

Senator Lauscue. Doesn’t he [Mr. Hickey] take the position that 
they are agreeing that the reduced rate should be allowed? 

Mr. Freas. Yes. But—— 

Senator Lauscue. If they agree to the reduced rate they are not a 
participant in protesting the thing and thus bringing upon them- 
selves that same hatred. 

Mr. Freas. If they agree without any qualification then under the 
proposed amendment they wouldn’t have to come to the Commission. 
But if they agreed to the publication of the rate and then as a subse- 
quent step, as I follow the testimony, came in to ask—the trunkline 
carriers came in to ask to have that route closed, then the other carrier 
would come into the picture. 

Senator Smaruers. Let me see if I understand you. What you are 
saying, Mr. Chairman, is that if these people—we will first eliminate 
the proposition which Senator Lausche raised, where they are in agree- 
ment, and they say we will agree—you say then there is no need for a 
particular hearing if they agree? 

Mr. Freas. That is correct. 

Senator Smatuers. The only time we get into this litigation is when 
they disagree; is that right? 

Mr. Freas. That is right. 

Senator Smaruers. When they disagree, what do they disagree 
over? They disagree over two points, as I see it. First, that the 
trunkline carrier from Atlanta to New York says, “We want to lower 
the rate from Atlanta to New York,” but they disagree. This fellow 
will come in and say, “Wait a minute, we will accept that if you also 
allow us to lower the rate over our particular route.” 
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Senator Lauscue. On the circuitous route? 

Senator Smaruers. On the circuitous route, but the trunklines say 
that is longer, or something, and we want to lower it only over this 
one route but not over the circuitous route. So you have that argu- 
ment, 

Then they are in a position of protesting the lowering of the rate 
over the direct route because it has not been lowered over the circuitous 
route. Is that right? 

Mr. Freas. That is right. 

Senator Smaruers. The other case that arises is where they come in 
and say, “We just don’t want it lowered, period. Because if you 
do it will get more traffic, the traffic will run directly from New York 
to Atlanta and not over the circuitous route.” 

So when they come in then to protest it, the shippers say, “Wait a 
minute.” The shippers on the other area say, “We don’t like this 
because you were the ones who are keeping us from getting the lower 
rate.” And in effect they are, because in the first instance it is not 
applied to them, and in the second instance they are protesting because 
it will mean less business for them. Is that right? 

Mr. Freas. Yes, sir. 

Senator SmarueErs. So we have two cases in which that arises. 

Mr. Hickey. At some stage of the game, if there is a protest, it 
must be made a matter of record. My contention is when that point 
comes, the animosity of the shipper will be incurred. 

Senator Smatuers. In any event. It is clear that this is not an 
easy matter to figure out. 

Senator Jorpan. Mr. Chairman, may I ask a question? 

Senator Smatruers. Yes, Senator, I wish you would; we are 
searching. 

Senator Jorpan. I am on a sidetrack somewhere. 

A shipment originates in New York and comes down to Pennsyl- 
vania, say the Potomac Yards, then goes on to Atlanta, and the South- 
ern picks it up at Atlanta, to use a specific railroad, and I am the 
fellow having this freight problem. I say bring it on the Pennsyl- 
vania to the Potomac yards and turn it over to any railroad I ship 
over, to Norfolk, and bring it to Charlotte to me. Under the present 
situation that is up to me to elect which one I want to bring the freight 
in on? 

Mr. Hickey. That is correct. 

Senator Jorpan. I can route it any way I want to. What you are 
saying, if I have it right, is that the Southern and Pennsylvania are 
a joint route from Atlanta to New York and if they want to lower 
the rate, that is all right. But if you want to, route it by Charlotte 
the same way and be allowed the same rate? 

Mr. Hickey. Yes, sir. 

Senator Jorpan. That is up to the shipper as to how he wants to 
wring it. 

Mr. Hickey. You are bringing out that it is the shipper’s own 
choice which way the commodity moves. The equality of the rates 
over alternative routes doesn’t dictate which way that traffic will 
move. It simply gives the shipper an alternative method. 

The other point your question brings out which may not have been 
fully understood is that this situation arises only where there are now 
existing routes with competitive or equal rates, because otherwise the 
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protesting carrier, under today’s statute, would have little argument 
to try to force the new lower rate over its own route. The other point 
that the chairman’s discussion brought out is that, of course, by re- 
stricting the new lower rate to what is conceived or described to be 
a more direct route, it is hoped to take traffic that is now moving at 
competitive rates over other routes. 

I fail to see where the animosity of shippers is going to be brought 
in when you continue open routing over the two routes at the same 
rate. 

Senator SmarueErs. Let me ask you this question, Here is a chart 
that was supplied to me by the short-line people. It goes to New York, 
over the red which is the Pennsylvania, and the blue is Southern, and 
the green here is the Norfolk Southern. 

This other chart is about the same. From New York to Atlanta, 
the Southern first has considerably more trackage over this route 
than it does over the other, because they run from Charlotte to the 
Potomac yards, which is theirs, whereas Norfolk Southern runs Char- 
lotte to Norfolk here [indicating]. It is to Southern’s advantage, we 
will say, to run as much traffic as they can over their route. 

If this is a shorter route—and I think in fact it is a shorter route— 
then looking at it from the shipper’s standpoint and the people in At- 
lanta who want to get some material from New York, they say to 
themselves—or I would say to myself—I don’t really particularly 
care; I am interested in getting it down here at the lowest price. If 
Southern says, “We want to lower this rate, Atlanta to Charlotte to 
the Potomac yards, that way,” the problem arises when Southern 
says, “We will not, however, lower the rate from Charlotte to Nor- 
folk; we will not give you the same low rate.” 

The Norfolk Southern people say the reason they do that is to run 
this over their own line. And what they want is to have the right to 
say that this route from Atlanta to Charlotte and Norfolk ought to 
be at the reduced rates. 

Chairman Freas brings up the point that if this is in fact shorter, 
then Southern may say, in order to meet competition, if there is an- 
other railroad or trucks running up there, in order to meet competi- 
tion and it is shorter, they want to lower the rate directly from At- 
lanta to New York. 

But if at the same time they have to lower that rate an equal 
amount out here to Norfolk, which we will say for purpose of argu- 
ment is 200 miles out of the way, then that ceases to be an economic 
operation for them. They begin to lose money. So then they say the 
result of this is that we won’t lower the rates for anybody. And they 
keep the high rates and the public and the shipper loses by reason 
thereof. 

Because you are asking them to lower the rate over the most cir- 
cuitous route at the same time you are saying we will let you lower 
the rate over the most direct route. 

I say—and this is what I am not clear about—is it our responsi- 
bility and is it the Commission’s responsibility, to keep alive—and to 
deprive the public at the same time—of what might be the most ef- 
ficient shipment and the least expensive shipment in order to keep 
alive a circuitous route? I don’t know. 

We have just finished passing a big transportation bill, and the 
whole purpose of it, in the public interest, was to breathe competition 
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into it and to make possible managerial discretion to say or not to say 
so. We run down the field 100 yards, now we turn around and run 
back 25. 

That is what I am concerned about. Are we not indulging once 
again in paternalism because we like the Norfolk Southern and 
because they have an able and attractive counsel ? 

In any event, what is our responsibility as legislators? Are we 
supposed to be building up the most efficient system of transporta- 
tion and enabling the public to benefit thereby, or are we to say to 
the Commission you must practice a certain amount of paternalism, 
and you must decide whether or not, if you do not let the Norfolk 
and Southern have the same benefit of this lower route, even though 
on the way to New York it is out of the way but give to them the 
same ee you allow them over here. In effect aren’t we saying 
you just make yourself the giant handicapper and I say I will give 
you so much business and you so much, and we are all going to stay 
alive? That is what I am having a hard time reconciling. 

Mr. Hickey. I think I can answer your question. 

Senator Jorpan. Let me ask you a question. Isn’t there some ad- 
ditional responsibility in addition to that? You see, between these 
points there are a lot of towns on these railroads. But if you let 
the railroads die in those towns you have a lot of industries without 
a railroad pretty soon. 

Senator Smartuers. Isn’t the answer to that that if there are sufli- 
cient industries, and if there is sufficient business to justify it, will not 
let the Norfolk Southern keep that running? Or does the shipper 
from New York and the receiver in Atlanta have to pay for this route 
staying open in North Carolina? 

hat is what I don’t quite get clear in my mind. Are we going to 
say that everybody has to pay a little more than they should pay 
in order that on some of these lines, which do not happen to be now 
as favorably located as possibly they once were, to keep them alive 
is everybody going to have to pay more money so that we can keep 
them alive and keep them running? 

It may be that the Congress’ view is that we have to do that. I 
don’t know. 

Senator Lauscue. Do you want to explain that ? 

Mr. Hickey. I think I can make two statements perhaps that will 
help, Mr. Chairman. 

I think you have to start on the proposition and clarify in your own 
mind that at the present time routes 1 and 2, as designated there—— 

Senator Smatuens. This is route 2 over here, and this is 1 [in- 
dicating]. 

Mr. Hickey. Are one a rate-equality basis today. You have sug- 
gested that because route 2 may be the most direct route there is no real 
need of worrying about route 1. 

Senator Smaruers. No, I don’t suggest that. It may appear that 
way. I say that I don’t think you have to worry about route 2 in 
connection with shipping directly from New York to Atlanta. I 
understand why you have to worry about route 2 when you are ship- 
ping from Norfolk to Charlotte to Atlanta, 

Mr. Hickey. I am using the origination and destination. 

They have to some extent participated, in varying degrees per- 
haps, dependent on the wishes of the shipper, in the movement of 
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the commodity between New York and Atlanta. We say if the rates 
are on a parity now, don’t close one route when you close the level of 
the rates until you give the Commission the opportunity to determine 
whether route 1 in the illustration there is so uneconomical as not to 
justify the lower level of rates. 

I answer your question this way: No, I don’t think it is up to Con- 
gress to make this decision. I think you have your Interstate Com- 
merce Commission under the Interstate Commerce Act equipped to 
make these decisions. But there can be a tariff published to cancel 
this new lower rate over route 1, and it can be fought out before the 
Commission. But after the new lower rates go into effect, or at least 
the rate level remains at a parity, whether lower or at the same level. 

Senator Smaruers. What we are seeking by this act to have the 
Congress do, is to say this: “That we are not going to give the man- 
agers of the railroads—the short line or the long line—the right or 
the privilege to in effect compete for business by lowering their rates, 
because in each instance it is stating, without first coming to the 
Commission and proving, (a) that they can do this and that it is ad- 
vantageous to them, and (6) that it is advantageous to the shipper, 
and (¢) that it does not hurt somebody else.” 

Mr. Hicxry. That is correct. 

Senator Smaruers. That is the point that I don’t understand, 
whether or not we ought to say to the Commission, “We are not going 
to let the manager of this particular railroad or this’”—or whatever 
they are—“lower their rates until they can come in and establish 
what amounts to these three points.” 

Mr. Hickey. Not quite. If I may—— 

Senator Smaruers. The way it is now, as I understand it, under 
the law we give to them the right to lower rates and to ask for lower 
rates. They put it in a tariff. I know they file thousands of them 
and they are very difficult to keep up with. 

In any event, we say to them on a specific item, “We give you the 
authority to lower your rate,” and if there is no objection, if it is 
cleared, the rate can be lowered. Then of course who benefits by it? 
Well, you probably get more competition, we get a lower rate, so the 
general public would get benefits by virtue of that. 

If they seek to do that, and if there is some shipper under the pres- 
ent law who says, “Wait a minute. I don’t want that lower rate. I 
am out here and I don’t want the lower rate because it meant that 
there may be some business built over here on this side of the track 
which will move from here to there,” he will still file. He can ask 
for a suspension and he can get a suspension, as I understand the law. 
The ICC, within 7 months, has to decide again where the equities lie. 

Mr. Hickey. I agree with that, Mr. Chairman. 

Senator Smaruers. It is just a case of who is going to finance and 
who is going to assume the burden of proof. That is why I think eur 
compromise in some ways is on sound ground. 

For example, suppose the Southern owned all of this longer route, 
we will say, and they want to leave out the shorter—which T inom in 


many cases they do—then it is clear that the general public is going to 
suffer from that. There is something funny because it is logical on 
the face of it. Then they have the burden of proof because it is ob- 
viously longer, and yet they are going to lower the rate. 

Senator Lauscue. May I ask a question ? 
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Senator Smaruers. I don’t know whether I have succeeded in con- 
fusing anybody else. I have myself pretty well confused. 

Senator Lauscue. Let’s assume here that they want to lower the rate 
from Atlanta to Potomac Yards, and it is going to affect you in here. 
Under your proposal, before this rate oe be lowered, an application 
would have to : filed and the burden of proof would be upon the 
Southern to prove the justification for the lowering of the rate. 

Mr. Hickey. May I interrupt? That is not involved. The move- 
ment you described is from Potomac Yards to Atlanta wholly over the 
Southern, and we are not concerned with it. 

Senator Lauscue. That is not involved at all ¢ 

Mr. Hickry. Not at all. It is only the movement where the traflic 
would originate on the line of one railroad and terminate on the line 
of another. 

Senator Lauscug. The Pennsylvania would be affected there because 
along this route the carriage of the Southern would be greater than 
the carriage up through here, wouldn’t it / 

Mr. Hickey. They would have the right to publish their own rate 
for movement between Potomac Yards and Atlanta, Ga. If the Nor- 
folk Southern and the Pennsylvania thought that. was an unreasonable 
rate, they might attempt to attack it on the basis of a rate question. 
But it would not be a through route question, it would not be a route 
cancellation nor commercial closing, and it would not be involved in 
the picture here. 

Senator Lausour. That is not involved at all ? 

Mr. Hickey. No. It is only choosing a representative point as we 
have, Wilmington or New York on the line of the Pennsylvania, and 
then moving over on another line. In one case this moves over one 
carrier, and in the other two carriers—Norfolk Southern and Southern 
to Atlanta. 

Senator Lauscue. What about the argument made by Senator 
Smathers / 

Mr. Hickey. I think that I interpret Senator Smathers’ statement 
as talking about movement from New York to Atlanta. 

Senator Lauscue. In any event, it is your proposal that if there is 
a purpose to lower a rate, the affirmative part of the case should be 
carried on by the proponent, he should make his case without any 
requirement that. you file a protest in advance? 

Mr. Hickey. If asa condition, if as an attachment to that new lower 
rate he has removed me from my previous competitive position, where 
I shared the traffic or at least the shipper had the right to use my line. 

Senator Jorpan. In other words, unless you are allowed to take the 
same rate that he is taking? 

Mr. Hickey. That is all I ask, equal opportunity to compete. 

Senator Smaruers. And you want him to give you the same rate 
even though in some instances you may be much longer, yours may be 
the circuitous route ? 

Mr. Hickey. I would like to leave that to the Commission, Senator. 
Though it has attached itself to you that the shortest route may be the 
most economical on its face, it so often isn’t the case, as I think most 
technical qualified people will bear me out. 

Senator Smaruers. You agree that the Commission is qualified to 
make that decision ? 
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Mr. Hickey. Absolutely. 

Senator Smaruers. You are satisfied with the Commission’s work 
up to this point? 

Mr. Hickey. And I seek not to change in any way the standard of 
public interest or consistency of public interest so well understood 
and interpreted by the Commission and applied by the courts. 

Senator Smarners. You are satisfied that the Commission has been 
just as friendly with the short line as they have with the long line? 

Mr. Hickey. I think they have proceeded objectively in every case 
that I have any knowledge of. 

Senator Smaruers. Then what disagreement do you find with their 
testimony here objectively when they say that you are just as well 
protected now as you would be under your bill? As a matter of fact, 
they prefer it the way it is now, and they are just as friendly to you 
and they have always been eminently fair. Here they are now saying 
we don’t think they need it. We think they are worried about some- 
thing that in fact doesn’t exist. You still trust them and have confi- 
dence in them? 

Mr. Hicxry. Absolutely. Your question goes to substantive pro- 
cedure. As I introduced my statement, I said we were interested only 
in procedure. I leave the substantive to the Commission. 

Senator Smatuers. You have been a very effective and helpful 
witness, Are you through? 

Mr. Hickey. Just one point. I should reply to the question about 
the proposed change of language. 

I share the views of Commissioner Freas on that. I believe in sub- 
stance that I might say his statement and mine amount to the opinion 
that here you attempt to vary the substantive standard of the act, 
and tread upon “consistent with the public interest” and deal only 
with one minor phase of it. We don’t want to change that. We are 
dealing with procedure. 

We seek only to have the burden—and it is a substantial burden, 
and I won’t read you the requirements for the filing of a protest, 
the number of copies, the time in which it has to be filed, the grounds 
to be stated, the interests of the opposing party. I will simply say 
that I don’t believe that the Commission will say that frivolous pro- 
tests have been filed in the past, and that in the future, where, as 
Commissioner Freas has stated, a party who is adversely affected has 
to proceed and defend his case before the Commission under the 
changed procedure, he will think twice before he agrees, and if he 
hasn’t a good case he is going to agree, because he doesn’t want to 
take that expense any more than he wants to continue to bear tha 
expense under the suspension. 

Mr. Barron. That is under the proposed bill ? 

Mr. Hickey. Yes, sir. 

As Commissioner Freas said, he would still have to join the protest 
to protect his rights. But he would agree before, if he had a weak 
case, and then there would be no need to apply to the Commission. 

Senator Smaruers. Let me see if I can get you to say “Yes” to 3 
or 4 questions. 

You agree down to this point that the Commission treated you 
fairly ¢ 

Mr. Hickey. Absolutely. 
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Senator Smarners. And you are satisfied that if the Commission 
continues to maintain its high standard of treatment that you will 
continue to be treated fairly by them in the future ? 
~ Mr. Hicxry Correct again. 

Senator Smaruers. You agree again that this proposal of yours 
does not in any way decrease the litigation. There will be the same 
amount of litigation. It is just a case of who brings it. Is that right? 

Mr. Hickey. I havea private opinion which is subject to argument, 
that this will decrease litigation. 

Senator Smaruers. You heard Mr. Freas say he thought there 
would be the same amount of litigation ? 

Mr. Hickxry. That is correct. 

Senator Smaruers. So if there is the same amount of litigation and 
if you are already being treated fairly, I don’t quite understand still 
why it is so essential to make this change in procedure which has ex- 
isted for 18 years, and apparently nobody has been greatly injured by 


it yet. 

Mr. Hickey. That is more of a direct question. I think, as I have 
indicated, there will be less litigation because I believe that where a 
trunkline has a bad case in attempting to exclude, commercially close 
or cancel another through route, it will think twice before it goes to 
the Commission and applies for it, because there it knows it has to go 
through the whole procedure of sustaining it. 

Senator Smatuers. In other words, they have to sustain this now 
whether or not there is any protest under the original bill ? 

Mr. Hickey. If there is disagreement among carriers participating 
in the movement of the traffic at the present time, and for the same 
reason there should be a curtailment of litigation because, as Commis- 
sioner Freas said, a carrier that doesn’t agree and forces the applica- 
tion procedure on the part of the proposing carrier, knows it. has to 
assume the expense of going in and maintain its position, and it won’t 
seek to incur that expense unless it has a good case and a case that 
should be decided by the Commission. 

Senator Smaruers. Thank you, Mr. Hickey. 

We have one more witness. 

Senator Lauscue. Is the statement which you submitted today the 
a read from at the last hearing? 

r. Hickey. No, sir; it is not. 

Senator Smatuers. Mr. King? 


STATEMENT OF W. MASON KING, VICE PRESIDENT, SOUTHERN 
RAILWAY SYSTEM, WASHINGTON, D. C.; ACCOMPANIED BY W. M. 
MOLONEY, WASHINGTON, D. C., GENERAL SOLICITOR, ASSOCIA- 
TION OF AMERICAN RAILROADS 


Mr. Kina. I have my attorney with me, Mr. Chairman. 

Mr. Chairman, my name is W. Mason King. I am vice president in 
charge of traffic with the Southern Railway System lines. As such I 
have charge of all matters pertaining to ratemaking, routing, develop- 
ment of industry and other matters that normally flow to the juris- 
diction of the traffic man. 

I appear here in opposition to the bill you are considering. 
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I have by my side Mr. William M. Moloney, who is the general 
solicitor of the Association of American Railroads. I might say here 
that by authority of the board of directors of the Association of 
American Railroads I appear in behalf of that association as well as 
in behalf of the Southern Railway System lines.individually. 

I have prepared, and I believe there has been distributed and there 
is before you, a statement which if you will accept for the record I 
will dispense with reading. leo 

Senator Smaruers. We will accept it and make it in full a part of 
the record. 

(The statement is as follows :) 


My name is W. Mason King and I am vice president of Southern Railway 
System, with headquarters at Washington, D. C. I am responsible for rate- 
making, routing, industrial and agricultural development and other phases of 
railroad work generally assigned to a railroad’s traffic department. 

I appeared and testified before your committee at the hearing held on these 
bills on March 3, 1958. At that time I appeared on behalf of the Association of 
American Railroads, by authority of its board of directors, and on behalf of 
Southern Railway System lines specifically. My appearance today is in the 
same capacities and to state again our opposition to the enactment of S. 2129 
or H. R. 5384. 

There are several points I desire to make in opposition to these bills and 
perhaps an enumeration of those points prior to discussion thereof would be 
helpful. Our opposition is generally premised upon the following matters: 

1. There absolutely is no need for the proposed legislation. 

2. The real question at stake is one of economical and efficient use of the 
transportation plant as against the uneconomic and wasteful use of such plant 
as would result from enactment of the proposed legislation. 

3. The proposed legislation would largely destroy a carrier’s right of inde- 
pendent action in the publication of freight rates, a right which the Congress 
carefully insisted upon and preserved under the Reed-Bulwinkle Act. 

4. The legislation would create havoc in the orderly processes of ratemaking 
as distinguished from the question of routing. 

5. The question of routing is not a matter of controversy solely between short 
lines and large railroads, as proponents of the legislation would have you 
believe. 

(1) There is absolutely no need for the proposed legislation: 

In his testimony in opposition to the bills at the previous hearing before this 
committee, the Honorable Howard Freas, Chairman of the Interstate Commerce 
‘Commission, explained in detail that present law and procedures give the Com- 
mission full authority over matters of routing and adequately protect the 
interests of the carriers and of the public. 

Any change in the routes via which an existing joint rate is applicable, or the 
establishment of a new rate with more restrictive routing, must be done by 
tariffs published and filed with the Interstate Commerce Commission on 30 days’ 
notice. Any affected carrier or shipper may protest such tariff and request that 
its operation be suspended. The Commission may, upon its own initiative, 
suspend the operation of the tariff. An investigation will then be had into the 
reasonableness and lawfulness of the tariff and the burden of proof is on the 
carrier proposing the change. 

There is no question of adequacy of notice and affected lines are fully apprised 
of the proposed action. Indeed, most of the short lines are members of the 
various territorial rate organizations approved by the Commission under the 
Reed-Bulwinkle Act and receive notice of all rate and routing proposals by 
members of such territorial organizations prior to any filing with the Com- 
mission and to the beginning of the 30-day notice period. 

It is interesting to note that witnesses appearing at the March 3, 1958, hearing 
before your committee in support of the proposed legislation recounted instance 
after instance of proceedings before the Interstate Commerce Commission in 
which their lines had utilized presently existing procedures in obtaining both 

vconsideration and relief from the Interstate Commerce Commission. If the 
interests of the public or of any carriers are affected by proposals with respect 
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to routes via which rates shall apply the Commission is presently armed to and 
had adequately protected those interests. 

It is significant that proponents of the legislation have emphasized the right 
of the shipper to select from available routes the one via which the traffic shall 
move and have contended that it is in the shipper’s interest to have numerous 
available routes under a given rate. I invite your attention to the fact that 
at the hearings held by your committee on this legislation not a single spokes- 
man representing a shipper has appeared before you and stated that the ship- 
per’s interests require this legislation, or even make it desirable. 

(2) The real question at stake is one of economical and efficient use of the 
transportation pliant as against the uneconomic and wasteful use of such plant 
as would result from enactment of the proposed legislation : 

There exists today, and with respect to a given rate, innumerable routes via 
which the traffic may move, many of them so circuitous as to be ridiculous from 
an operating standpoint. In my previous testimony I referred to an example 
where, under class rates, traffic moving from Washington, D. C., to Jacksonville, 
Fla., can move over routes as long as 1,900 miles in distance. The distance 
from Washington, D. C., to Jacksonville, Fla., via the Southern Railway direct 
is only 791 miles. Thus, present routing under class rates permits the traffic to 
move via routes involving circuity of over 1,100 miles. 

Moving to another part of the country, existing rate structure permits trans- 
continental traffic, on one segment of its journey, to move from Omaha, Nebr., 
to Kansas City, Mo., to San Antonio, Tex., to Shreveport, La., and to East 
St. Louis, Ill. This is a haul 1,500 miles longer than the direct route of the 
Missouri Pacific from Omaha, Nebr., to East St. Louis, which route is only 488 
miles. 

These illustrations could be multiplied indefinitely throughout the United 
States. To state that the railroad or railroads having the more direct and 
short-line routes could not even publish lower rates to apply only via their lines 
without the unanimous consent of the numerous railroads participating in the 
circuitous haul, or without the institution and conduct of a public hearing by 
the Interstate Commerce Commission, should be sufficient to establish the 
insidious nature of the proposal contained in the legislation you are now 
considering. 

Inefficiency and wasted transportation should be apparent in the number of 
wasted car-days, interchange services, back-hauling, and so on that can take 
place. Having recently gone through the hearings in connection with the 
Transportation Act of 1958, it is unncessary for me to point out to this com- 
mittee that unless continued and greater efficiency is achieved in railroad opera- 
tions the future of the industry is questionable. 

This committee in its report on problems of the railroads, dated April 30, 
1958, was critical of what it conceived to be the failure of the railroad industry 
to help itself by eliminating circuitous routes. At page 5 of that report this 
committee said : 

“A. HELP BY THE INDUSTRY 


“The railroad industry has not, in the subcommittee’s opinion, been sufficiently 
interested in self-help in such matters as * * *; abolishing of unnecessary cir- 
cuitous routes for freight movements; * * *” 

Today the railroads can offer rate and routing proposals in their territorial 
organizations and publish and file with the Interstate Commerce Commission 
the necessary tariffs. Any of the lines eliminated from the circuitous route 
that would thereby eliminated or commercially closed or any shipper adversely 
affected can take their case to the Interstate Commerce Commission. If the 
Commission suspends and institutes an investigation, the carriers proposing the 
change have the burden of proof of justifying their action. 

The matter of economical and efficient use of transportation plant involves 
much more than the mere question of level of rates. A rate of $1 applicable 
to movement between points A and B might be reasonably compensatory for a 
haul over three separate railroads. However, if competition dictates a reduc- 
tion of that rate from $1 to 60 cents, it is entirely possible that the reduced 
rate would be uneconomical as applied to other than a single-line movement. 

As applied to the Southern Railway, even though we have direct service 
between points A and B, I might be fully willing to participate with other 
railroads in routes between those 2 points at a rate of $1, considering the 
revenue that the Southern would get. 
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On the other hand, I might find it wholly uneconomical for the Southern to 
participate in routes with those other railroads at a rate of 60 cents, considering 
the share we would get of that 60-cent rate. 

However, the motor carrier or barge competition between points A and B 
might dictate the necessity for the reduction in the rate and the Southern 
should be permitted to publish and file the reduced rate for account of its own 
line only and subject to the right of anyone to protest or complain and request 
suspension and hearing. The proposed legislation would deny the Southern 
Railway this right. 

(3) The proposed legislation would largely destroy a carrier’s right of inde- 
pendent action in the publication of freight rates, a right which the Congress 
carefully insisted upon and preserved under the Reed-Bulwinkle Act: 

The provisions of S. 2129 or H. R. 5384 would largely nullify the right of 
independent action on the part of individual railroads, which Congress was 
so careful to preserve and insist upon under the Reed-Bulwinkle Act. Enact- 
ment of this legislation would mean that a railroad would lose control of rates 
between points on its own line and with respect to which it now enjoys the right 
of independent action and, if I may say so, frequently exercises the same. 

The exercise of this right of independent action is becoming more and more 
important in the prompt meeting of competition between on-line points and 
in the struggle to maintain economic operations. I should like here to refer 
to an illustrative situation used by Mr. Croghan, of the Central of Georgia Rail- 
road, in his testimony before you at the prior hearing. 

On page 22 of the printed transcript of the hearing held by your committee 
on March 3, 1958, you will find a sketch. Mr. Croghan complained that the 
Southern Railway had agreed to a reduction in the rates on cement from North 
Chattanooga, Tenn., to Jacksonville, Fla., only if such reduced rate applied for 
account of the Southern only via its own line. 

The rate in question represented the third reduction in rates on cement made 
to meet competition and was a direct effort to keep the producer at North Chat- 
tanooga in the Jacksonville market. You will note from the sketch that the 
Southern Railway has direct single-line service from North Chattanooga to 
Jacksonville. However, the Central of Georgia would insist that the reduced 
rate be made applicable for the joint account of the Southern Railway, the 
Central of Georgia, and the Atlantic Coast Line. 

I ask that you look at the haul that the Southern Railway would perform, 
under such an arrangement—from North Chattanooga to Chattanooga, Tenn., 
approximately 8 miles. You can hardly see it on the sketch. The rest of the 
haul would be performed by the Central of Georgia and the Atlantic Coast Line, 
all the way from Chattanooga, Tenn., to Jacksonville, Fla. The cement plant 
at north Chattanooga is located on and served only by the Southern. The 
Southern is responsible for car supply at the plant, and must perform all the 
switching and other terminal services incidental to originating the traffic. In 
the past we have been perfectly agreeable to and have maintained a joint rate 
in connection with the Central of Georgia and the Atlantic Coast Line. 

However, the third reduction placed the rate at such a level that the Southern 
Railway’s portion thereof would scarcely pay for the terminal services and 
we would be foregoing the opportunity of improving our revenue position by 
obtaining a line haul on traffic originated by us. I ask that you understand this 
because I wish to refer to the point of Leeds, Ala., likewise shown on the 
sketch. 

A cement plant is located at Leeds, Ala., and is served by the Central of 
Georgia. Leeds is approximately as far from Birmingham as north Chattanooga 
is from Chattanooga. The Southern serves Birmingham and it likewise serves 
Macon, Ga., shown on the sketch. Macon, Ga., is also on the Central of 
Georgia. The very tariff about which the Central of Georgia complains with 
respect to the action of the Southern provides that the rate from Leeds, Ala., to 
Macon, Ga., shall apply for account of the Central of Georgia only on movement 
via its own line and in connection with no other railroad. 

Indeed, even prior to the third reduction in the rates on cement, the Central 
of Georgia had consistently restricted application of the rate on cement from 
Leeds, Ala., to Macon, Ga., so as to apply for account of the Central of Georgia 
only via its own line. When the third reduction in rates necessitated similar 
action on the part of the Southern on movement from North Chattanooga to 
Jacksonville, Fla., we find the Central of Georgia bitterly complaining. 

It was unnecessary for the Central of Georgia to exercise its right of inde- 
pendent action in connection with routing under the third reduction in the 
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cement rates since that independent action had been exercised by it many years 
ago so as to restrict the routing to the Central of Georgia where the rate ap- 
plied for its account. 

(4) The legislation would create havoc in the orderly processes of rate- 
making as distinguished from the question of routing: 

Present orderly processes of ratemaking themselves entail delay in putting 
the rates into effect. More often than not, most rate adjustments arise out 
of situations necessitating prompt action. This may be so because of necessity 
on the part of the carriers to protect their traffic or because of necessity of 
shippers to protect their markets. 

A shipper may advise that he needs a rate reduction in order to maintain 
his market position and the origin and destination carriers, after prompt in- 
vestigation, may agree with the shipper. The then going rate may be open 
to some 15 different multiple-line routes, many of them exceeding any reason- 
able degree of circuity. 

The primarily affected carriers; namely, the origin and destination lines, 
may determine that the rate reduction can feasibly be made but would be 
uneconomical as applied via the 15 existing routes. Proposal will then be 
made to publish the reduced rate and to make it applicable via 5 economical 
and efficient routes. Certainly no fault can be found with this and speedy 
action would be beneficial to all. 

However, under the proposed legislation, a single line participating in one 
or more of the 10 circuitous routes via which the new rate will not apply 
could register its dissent and compel the proposing lines and the Commission 
to have a public hearing before the new rate could be published and made 
effective. In the meantime the shipper may have lost his market and in such 
event the carriers will have lost the traffic. This dissent could be made by a 
earrier party to an open route but via which little or none of the traffic was 
accustomed to move. 

At the hearing on March 3 it was suggested by a spokesman for the Ameri- 
ean Short Line Railroad Association that in such an instance the railroads 
should go ahead and publish the reduced rate and make it applicable via all 
of the 15 existing routes, and determine later the extent to which routing 
would be restricted. 

This may be the idea of that spokesman of efficient and economical business 
practice but it certainly does not coincide with mine. Before I agree to the 
establishment of the reduced rate in which my railroad is to participate I want 
some definite idea of the extent of the service that my railroad will be called 
upon to perform and the revenues that it will derive out of the rate. 

Moreover, having determined that the reduced rate could not be economically 
applied via the circuitous routes, it would certainly be contrary to good business 
practice for me to make it so apply for the account of the Southern. 

(5) The question of routing is not a matter of controversy solely between 
short lines and large railroads, as proponents of the legislation would have you 
believe: 

It has been indicated to you by the proponents of this legislation that this 
whole question of routing is a fight between the short lines and the large trunk 
lines. This simply is not so. Speaking for the Southern Railway, we find 
ourselves in many more controversies with the large trunk lines over routing 
restrictions than we do with the short lines. 

The testimony submitted to you at the last hearing was replete with citations 
of preceedings before the Interstate Commerce Commission involving these 
struggles between the large trunk lines. They are the more important route 
controversies, since the amount of traffic and the revenues involved generally 
far exceed those involved in any controversies with the short lines. 

We have refused to participate in routes with the Atlantic Coast Line, the 
Seaboard, the Louisville & Nashville, the Frisco, and others. They have refused 
to participate in routes with us. We eliminate them from routing. They elimi- 
nate us from routing. Perhaps we don’t like it when our routes are eliminated, 
but we believe we have an adequate remedy today. We can go and they can 
go, and we both do go, to the Interstate Commerce Commission and settle our 
controversies under existing procedures. 

But there is a further point for your consideration. Generally speaking, far 
and away the greater number of short-line railroads in southeastern territory 
are stub-end lines—that is, they are either originating or terminating lines. 
As such, it is impossible for the trunk lines to eliminate them from the routing 
of traffic, since they do not serve as a bridge line between any major trunk lines. 
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There are, of course, exceptions, but those exceptions are insufficient to cast 
this matter in the light of a short-line, trunk-line controversy. 

We are, therefore, opposed to the enactment of these bills and earnestly re- 
quest this committee to consider the burdens that would be imposed upon the 
railroad industry and upon the Interstate Commerce Commission, the lack of 
any necessity for the proposed legislation, and the detrimental effect upon ship- 
pers that would result from the disruption of and delay in the ratemaking 
processes that would be caused by these bills. 

Mr. Krve. I will undertake now to go briefly over some of the points 
that were brought out in my statement, and that have been discussed 
here today. 

First, I would like to say that we take the position that there is 
no need for a change in the present law. Section 15, as now shown, 
adequately protects all parties. Chairman Freas has explained much 
better than I could possibly explain the workings of this section of 
the present law, so I won’t undertake to go into that. Suffice it to 
say that we think the present law adequaely protects all carriers and 
sometimes we think that in the administration of it, it goes far beyond 
the public interest. 

I would like to differ with some of the witnesses who have appeared 
with respect to procedure versus actual ratemaking. 

It has been indicated here that what all carriers should agree to 
do is to make their rates without regard to conditions, without regard 
to whether there may be any profit in the performance of the service. 
I say to you that any railroad man who today disregards conditions 
of routing and other things pertaining to the service that he performs 
is doing a very poor job. 

I believe you know our president, Mr. Chairman. I think he runs 
a pretty good railroad. He does it by dint of hard work and frugal 
living. But I can say to you that if I started to make freight rates 
this afternoon without taking into account the matter of routing 
and the other things that are involved, my job on the payroll would 
lisappear before sundown. 

Pricing transportation or the making of freight rates is no dif- 
ferent from the pricing of any commodity or the offering of any 
service. Into the pricing must go all of the factors that have to do 
with cost and which consequently would have to do with results, 
with net, if any. 

In the making of freight rates many conditions are attached which 
the shippers and the railroads all have to live within. For instance, 
we attached to a given rate a carload minimum that must be observed. 
The man must load so much in the car. If he puts less in, you 
couldn't atford to handle it at a given rate. He must pack it in 
accordance with certain requirements which would adequately pro- 
tect the lading and so forth. 

Routing has gotten to be one of the more important factors in rate- 
making, and I believe as time goes on it will become even more so. 

We all know that there is a great waste in transportation. Much 
of our traflic moves by circuitous routes, routes that have been main- 
tained down through the years, and many of which should have been 
eliminated before. But it is a difficult thing to change these tariffs 
because you always find objectors. We very often, for what we think 
are good reasons, undertake to restrict a route. The opposition or 
the shippers who are involved, if they don’t like what we do, cer- 
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tainly have their remedy, and they seek it and are very often success- 
ful in their purpose. We think they are adequately protected. 

Under this proposed law that you have under consideration, the 
orderly procedures of ratemaking are just thrown out the window. 
Today the procedure is that we file a proposal with the association 
that all the carriers belong to. The carriers either agree or disagree 
with the proponent line. But regardless of whether there is una- 
nimity of view with respect to the rate, any line involved has the 
right to go ahead and announce and publish the rate as it sees fit, 
and any line or shipper or other interested party who objects to that 
action has recourse to the Commission, and it certainly has been 
adequate as we see it, in the past. 

I think I could give you, Mr. Chairman, an example that affects 
your State. About a year ago, during the Suez crisis—— 

Senator Smaruers. You are hitting a tender nerve now, so please 
go easy. 

Mr. Kina. I will do that. 

During that crisis the price of oil went up. We were asked by some 
of the public utility people of Florida, and some of the coal people 
who originated coal to undertake to make a freight rate on coal from 
the distant mines into Florida that would enable the utilities there 
to consume coal, instead of high-priced oil. It was something that 
we hadn’t done for many years. We hadn’t moved any coal to Florida, 
I don’t suppose, in 50 years. Certainly not much. 

Senator Smatuers. I hope you don’t have to move much again. It 
has been an awful bad winter. 

Mr. Kina. I had reference to the use of coal by the utilities who 
produce the power that your public pays for, and the lower they can 
get their fuel costs 

Senator SmatHers. You were making no reference to our weather ? 

Mr. Kine. Oh, no, sir, not atall. I was thinking solely about gener- 
ation of power to operate your air-conditioning plants. 

Senator Smarners. Thank you. I am relieved. 

Mr. Kina. At any rate, we worked out with the two delivering 
lines involved and the most direct, the most efficient routes and the 
only routes over which we could have afforded to publish and protect 
these various low rates that were necessary to do the job, to give the 
shipper and consignee the rate that they needed to do the job. There 
were objections, of course, to the routes that we wanted to use, and if 
this law that you now have under consideration had been in effect at 
that time, we wouldn’t have any coal rates into Florida as of this time. 

Senator Smaruers. You mean there would have been objection and 
there would have had to have been a hearing ? 

Mr. Kina. Yes, sir. 

Senator Smatuers. How long would those hearings have lasted? 
Under the rules would it be 7 months ? 

Mr. Kine. There is no rule in connection with this present law. 
As I read it, there is no time limitation whatever. It could be a 
year or 2 years before these cases are settled. I predict there will be 
so many of them that the Commission can’t possibly settle them out 
within a reasonable amount of time. And meanwhile the rate that 
is needed, perhaps to enable the railroads to meet competition or 
to enable a shipper and receiver to develop the traffic to create the 
commerce, will not become effective. 








PRESERVATION OF COMPETITIVE THROUGH RAIL ROUTES 139 


Senator SmatHers. Let me ask you a question. You say the reason 
you are able to work out this low rate was because you came by the 
most direct route; is that right? 

Mr. Kine. That is right. 

Senator Smaruers. Yet, even though you came by the most direct 
route, there were some people who protested; is that correct? 

Mr. King. There were many lines that would like to have parti- 
cipated, and would have under this law no doubt insisted upon par- 
ticipating. 

enator Smaruers. Did they protest? Were there some shippers 
who objected to it? 

Mr. Kine. No, sir; no shippers because they were happy to get the 
rate. 

Senator Smaruers. You say some of the lines wanted to work their 
way in on this business, which is proper for them so to do; they let 
you know that they would like to have you go over these what 
amounted to circuitous routes ? 

Mr. Kine. That is right, sir. 

Senators Smatruers. And you are saying that if this law had been 
in effect, then you would not have been able to make that through 
rate, at that reasonable price we will say, which would meet the emer- 
gency in Florida—which may exist anywhere else at any time—without 

aving to spend the time to have the Commission finally rule that all 
these other people who might want to participate in the traffic, to 
satisfy them that there was no equity in their case? 

Mr. Kine. That is exactly right. That could have been months’ 
time. 

I make the further point that we could not have afforded to, and 
we would not have agreed to operate such rates in connection with the 
circuitous routes, because we are in business to make money, if we can 
and we can’t do it with such wasteful transportation that would come 
about through the use of these circuitous routes. 

With the movement of traffic these days, our costs of course are going 
up all the time. The great part of the transportation cost involved is 
in the furnishing of equipment and in the transfers between lines 
at yards, at junction points. That is where the time is lost; that is 
where the costs are involved. 

Senator Smatuers. Say that over again. 

Mr. Kine. The two important elements in the cost of producing 
transportation are in the furnishing of the cars and equipment, first, 
and in the expense at origin and destination and at intermediate 
terminal points, where you cut a car out of one train and switch it over 
to the other side of town to another railroad, pick it up and take it 
down a little distance and another railroad gets it. 

Senator Smaruers. What you are saying is that it takes longer, and 
it is actually more expensive when you have a number of railroads 
involved than when you have just one? 

Mr. Kina. Generally, that is a fact; yes, sir. That is the condition. 

Senator Smaruers. Then what you are saying is that every time you 
authorize all this circuitous routing, even though it may be over dif- 
ferent railroads, in fact you are actually running up the expense of the 
movement of those goods ? 

Mr. Kina. You are, indeed, sir. 

Senator Smatuers. [am what? Iamright? 
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Mr. Kine. Youare right; yes, sir. 

I also want to point out, however, much you run up the costs by 
these circuitous routes, that money in the final analysis comes out of 
the pockets of the public because the public has to either support these 
railroads—and you can’t support them and they can’t survive with 
ever-increasing cost, and rates necessarily coming down, because you 
have many competitive factors—they can’t survive unless they can 
breathe some efficiency into these operations and you can’t do it if you 
force on us the type of waste which this proposed bill would force on us. 

One of our main objections to this bill is that it deprives us of the 
right of the wonderful right guaranteed to us by Congress in the 
making of the Bulwinkle bill, which gives us the right of independent 
action to proceed to do what we care to do in the way of making freight 
rates, subject of course to the action by the Interstate Commerce Com- 
mission if we take any step that is out of line. 

This bill, as we see it, would deprive any individual line of its right 
to proceed to do what it thought was necessary to do so long as any line 
involved in a multitude of routes—hundreds of thousands of them in 
some cases, possible routes between given points—for any reason at 
all, arbitrary or capricious reason, should refuse to agree to be elimi- 
nated, and you couldn’t make the rate under this law. 

Senator Smaruers. Then you would have to go in and prove your 
case ¢ 

Mr. Kine. That is right. 

Senator SMATHERS. d that would take how long? 

Mr. Kine. As I understand it, there is no procedure set up for 
this. I don’t know how it would work out. 

Senator Smaruers. I think the short lines all say they are not 
changing the procedure. If you have to go in and prove it, then the 
same procedure is followed. Is that not correct under the law? 

Mr. Barron. Yes, sir. 

Senator SmarHers. What happens is that the minute somebody 
does file a protest then you must go in, and the same procedure which 
is now followed will be picked up, except that you have the burden 
of proof. 

Chairman Freas, am I right, at the end of 7 months there would 
be a decision on it ? 

Mr. Freas. In a suspension proceeding. On an application pro- 
ceeding that would not apply. 

Senator Smatruers. In an application proceeding it might last for 
a year; isthat right ? 

Mr. Freas. That is right. 

Mr. Krne. Mr. Chairman, you are talking about different things 
again. 

Senator Smaruers. Mr. Chairman, is this a logical conclusion, 
that this would lead obviously to a postponement of any reasonable 
rate reduction ? 

Mr. Freas. In many cases. 

Mr. Kine. To make my point, sir, I would like to say that I think 
there are two different things inyolved here. First is an application 
to get the permission to publish the routes that we would want to 
publish in connection with the rate. As I understand it, that still 
would not deprive a shipper or any other affected party from coming 
in and asking for suspension of the rate itself after it was published 
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and put in tariff form. So that you might have even two delays in- 
volved in a situation of this kind. 

Senator Smaruers. Say that over again. I didn’t follow you. 

Mr. Kine. As we understand it, you have to file an application 
under this law to get the Commission to approve the routes that you 
would propose to apply in connection with a given rate. After ap- 
proving that, and probably getting the Commission’s consent to go 
ahead with that, you put your rate then into tariff form and any 
shipper or railroad who might object to the measure of the rate or 
any other phase of it could still come in and ask for suspension of the 
rate, and then we would have to go through a suspension case. 

Senator Smaruers. Is that right, Chairman Freas, under this law, 
as you understand it? 

Mr. Freas. Yes, I believe technically it is right. But in practice 
I think there would be very few cases where that would happen. If 
the Commission went through an application proceeding and found 
the rate justified on the record before it, I think the cases where it 
would Bt pecans suspend would be very rare. There would only 
be instances where a party could clearly show that it had something 
new to bring in that it could not properly bring in before. 

Mr. Kine. I would agree that it wouldn’t happen often, but it 
could happen. It would that much longer delay the effective making 
of the rate that they want to reduce. 

There has been a lot said here about the right of shippers to route 
traffic. We certainly have no objection to that. But if you carried 
it to the ultimate, Mr. Chairman, the right of shippers to route their 
traffic without any routing restrictions whatsoever in the tariff, they 
could route all their traffic around by the elbow to get to the thumb, 
and you would have a bunch of railroads dumped in Uncle Sam’s lap 
right quick because the railroads couldn’t stand that sort of waste. 

There are many reasons why shippers will use indirect routes, but 
the using of them is not in the public benefit, it is for selfish reasons. 
I can point out some reasons for it. There are very often stopping in- 
transit arrangements where a shi ts in order to get in-transit benefits 
will send a shipment way sae oy his elbow to get to his thumb. 

There may be a shipper who is shipping petroleum products or 
chemicals in his own equipment. We pay him 4 cents a mile for the 
use of his car. He will pick out a long 3,000 mile route instead of a 
thousand mile route in order to earn his mileage on his cars, if he 
doesn’t need them. That certainly isn’t in the public interest because 
it is simply a waste of transportation that finally is thrown back on 
the shoulders of the public. 

Senator Jorpan. Wouldn’t your railroads have something to say 
about that? You wouldn’t haul a car up and down the track for the 
fun of it and pay him 4 cents a mile. 

Mr. Kine. We wouldn't have anything to say about it under this bill 
if it is made effective. We couldn’t do anything to prevent the very 
thing that I am complaining of now. 

Senator Jorpon. Suppose the railroad it goes over doesn’t object 
toit. Why should you object to it ! 

Mr. Kine, I object to it if 1 am forced to become a party to it and 
thereby lose money because of the circuitous routing in participating 
in a piece of business that is uneconomical for me to handle, and 
that I can’t afford to handle at the price fixed in the tariff. 
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I might point out here that apparently the shippers have no interest 
in this thing. So far as we know there has been no shipper interest 
whatsoever shown in it. My contact with shippers leads me to believe 
that many of them at least are in favor of trying to put more and 
more efficiency into the movement of traffic, knowing that if we don’t 
do it the railroads are coming back time and time again asking for 
more and more freight-rate increases because the money has got to 
come from someplace. 

Senator Smaruers. Mr. King, how do you answer the question 
where they say that you fellows will lower your rates from here to 
here, but will not lower them into Norfolk? In other words, you 
will not grant to the Norfolk and Southern Railroads the same rate 
that you grant to yourselves ? 

Mr. Kine. There isn’t a word of truth in it, Mr. Chairman. I don’t 
know of a single rate from Atlanta to New York that doesn’t apply 
by the Norfolk route. 

Senator SmarueErs. That doesn’t what ? 

Mr. Kine. That doesn’t presently apply around by the Norfolk 
Southern route. 

Senator Smaruers. If you don’t know of one here, do you know of 
others where you people are putting in rates that do not apply? 

Mr. Kriya. Yes, and I think the time will probably come when I 
would like to say that I can make a rate from New York to Atlanta 
that a shipper needs, and the consignee needs, and it will be good for 
the industry, it will be good for the public interest, but I can’t afford 
to handle it by that circuitous route and float that traffic across the 
Cape Charles and divide the revenue between several carriers. I can’t 
afford to doit. Soif I can’t put the rate in and restrict it to a direct 
route, I am not going to go into the rate. Thereby the shipper just 
doesn’t get his rate that he is entitled to. 

Senator Smaruers. What you are saying is that if this bill went 
into effect, and you were not permitted—say that is a longer route, 
and I don’t know that it is, but think it is—— 

Mr. Kine. By a long shot. That is not geographically correct, I 
can assure you. 

Senator SmatHers. We have to give them credit for artistic efforts 
here. But if, for example, you wanted to put in a low rate from New 
York to Atlanta, and you were required to give that same rate over 
the more circuitous route, then there is great possibility that you would 
not even grant the lower rate on this direct route because if you have 
to give it over the circuitous route you would lose more money on that 
route than you would make on the direct route, so you just wouldn’t 
give it at all, Is that a correct statement ? 

Mr. Kine. Not only that. Ifthe indirect route objected to my doing 
it, we couldn’t under this law publish the rate. 

Senator Smatuers. You could not? 

Mr. Kine. It could not be published, no, sir. 

Senator Jorpan. May I ask Mr. King a question ? 

Senator Smatuers. Senator Jordan. 

Senator Jorpan. Mr. King, suppose a carload of freight originates 
in New York and goes to Atlanta. You have the long haul on that. 
Who collects that freight and pays the other participating railroads, 
supposing you went around the other way ? 
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Mr. Kina. It depends on how the freight is billed. If it is a pre- 
paid shipment, Pennsylvania or B. & O. would collect the rate and 
through an accounting procedure would divide the revenue through 
the participating lines, the lines that performed the service. If it 
was a collect shipment and we delivered the shipment at Atlanta, we 
would so dispose of the revenue. 

Senator Jorpan. Why would that affect your expenses if it went 
around the long way? How would it affect your expenses? 

Mr. Kine. For the very reason that between Potomac yards and 
Atlanta—Potomac yards being a large marshaling yard where we 
our through trains together, running freight trains from_the 

otomac yards to Atlanta just like passenger trains—we handle them 
fast and we handle them cheaply—our costs perhaps are not much 
gresing for movement of a car from Potomac yards to Atlanta than 

om Charlotte to Atlanta, taking into account that we must do this 
expensive interchange with the Norfolk Southern at Charlotte, and 
then put it in perhaps the same train that we started out from Potomac 
yards to begin with. 

So we take less than half the revenue that we would have earned 
from the Potomac yards and we have about the same expense in- 
volved. Wedoit. We interchange freight with the Norfolk South- 
ern every day. We interchange with many of these lines. But I 
do think it would be a tragedy if this Congress passed a bill which 
would make it impossible for any railroad at any time, without get- 
ting agreement from all the hundreds of carriers involved, to do a 
good job of ratemaking without all the delay and the expense that 
would entail on all parties. 

We just would have to hire a few more lawyers and a few more 
traffic experts and your short lines would have to go to the same sort 
of expense, all to fight out something that today is done without all 
this type of fighting. It is just an absolute waste of money. 

The railroads of this country are hard put. We have to find ways 
to do a better job. We have to seek out means of doing a better job. 

I was very much impressed by something that your committee said 
in its report on the transportation situation, and as I recall it 1 made 
a note of it. I may have put it in my prepared statement. 

Under the heading of “Help by the Industry,” you went on, and 
very rightfully so, criticizing us for not ts ines ourselves. We 
deserved it. ‘There are many things that we haven’t done we should 
have been doing. 

Under your coal “Help by the Industry,” the railroad industry 
has not, in the subcommittee’s opinion, been sufficiently interested in 
self-help in such matters as “the abolishing of unnecessarily cireui- 
tous routes for freight movement.” Those are your own words. We 
certainly a that it is ridiculous. 

Senator enna, Senator Lausche? 

Senator Lauscue. It is your position that you ought to be permit- 
ted, in the operation of the line, to give a rate which is compensatory 
and nondiscriminatory and beneficial to the public, without at the 
same time being compelled to give that same rate‘on a circuitous route 
which in your judgment is uneconomical ? 

Mr. Kine. That is right. I go further and say that I should not 
be forced to join in such a route which is circuitous and uneconomical. 
This bill would force us to join in the establishment of such routes. 
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Senator Lauscue. You feel that when that condition exists, where 
you can give a reduced rate, compensatory to yourself and nondis- 
criminatory to shippers, you ought not to be compelled to suffer the 
delay that would come from this bill which would require you to file 
a proceedings and prove your case when an objection is made 

y some participating lines along another route ? 

Mr. Kine. That’s right, sir. But at the same time I would have 
no objection to their publishing the same rate if some unreasonably 
circuitous route wanted for its own purposes a combination of routes. 
We would have no objection to it. But we don’t think we should be 
forced to back a party to it. And this bill does that. 

Senator Lauscuer. I read your paper. You point out that while 
you might be able to give a particular rate on your short route, that 
you couldn’t give that same rate to another line in which you are 
aie bot: ery as a carrier because of its circuity. 

Mr. Kina. That is exactly right. 

Senator Lauscue. Is that your position ? 

Mr. Kine. That is my position. But I don’t deny the other lines 
who form such circuitous route to publish such a rate if they want 
to. 
Senator Lauscur. You want the right to withdraw from that other 
circuitous route if they expect you on that. route to give the same low 
rate that you are giving on your direct line? 

Mr. Kine. I don’t want to be forced to become a party to that route 
by an uneconomical route. I think the railroads have to start think- 
ing more about net dollars and less about car movements over the 
rails. We ought to be thinking about moving traffic that we can 
make money on. There is a lot of traffic we participate in that we 
would rather not handle. We make no money on it. It comes to 
us by circuitous routes. By the time we divide the revenue up there 
is no profit left for us. What I would like to see is ratemaking and 
routing taking place in this country that would direct the move- 
ment of the traffic that is going to move anyway over the reason- 
ably direct—and I don’t mean the short-line routes because they are 
not always the most efficient and certainly not the only routes that 
should be allowed—but we should direct the commerce of this coun- 
try over the railroads that can move it at a profit. If you don’t do 
it you are just driving them further in the dumps all the time. 

Senator Lauscne. And you are complaining against this proposal 
that if you lower your rate along the line which you believe that you 
can economically do, that you should be obliged also to give a cor- 
responding reduction in rate on one of these multiply operated lines? 

Mr. Krya. I understand that is what this bill would require, and 
that is what I object to; yes, sir. 

Senator Smaruers. Senator Jordan, do you have any questions? 

Senator Jorpan. No. I just want to say one thing to Mr. King: 
My action, as you well know and as my vote indicates, that I am 
not against the railroads, the big ones or any of them. 

Mr. Kine. I understand that. 

Senator Jorpan. I have some pretty good friends in the Southern 
Railroad. But these smaller railroads in North Carolina have ap- 
pealed to Senator Ervin and myself for some help on this bill. I 
want to see it threshed out so that nobody is going to get hurt. The 
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little railroads have to live, as you well know. And you need the 
little railroads, too. If you have to stop at Greensborough and a 
lot of stops, and you can’t take it any further, you are going to lose 
revenue and the people along the railroad will lose revenue, and the 
businesses, where there are plants built. I know a lot of them. 

Mr. Kina. I agree with that. The Southern Railway owns and 
operates a number of short lines and lines that are members of the 
American Short Line Association. We work with the short lines. 
We appreciate the importance of them. ; 

But I think that the railroads and the Congress and all involved 
in this important matter should sit on the top of the hill and sur- 
vey the final result that is going to take place. I don’t think that 
you ought to at this stage of the game at least subsidize some indirect 
route and by so doing help to break the direct route that could make 
some money if it was allowed to take the traffic. As I understand it 
under the present law—Mr. Moloney here will probably comment on 
that better than I—the Commission has no right to prescribe routes 
simply to benefit the financial condition of the short line or any other 
line for that matter. 

Mr. Moroney. Mr. Chairman, if I might interrupt at this point. I 
followed very closely the questioning about what was the position of 
Congress and the Commission in determining this matter of public 
interest on the chart layout that you have. 

It might be of some help if the committee knows what the position 
would be if the Interstate Commerce Commission had before it today, 
for the first time, the question of prescribing rates and routes over 
this situation. In other words, on your movement from New York 
to Atlanta, via routes 1 and 2, could the Interstate Commerce Commis- 
sion, if there were no routes in existence today and they were fixing 
them for the first time, prescribe a route via Norfolk ? 

When the Commission is acting that way they act under section 15, 
but a different paragraph, and that paragraph says that the Commis- 
sion sfiall not compel a railroad to short-line haul itself, that is, that 
they cannot prescribe a through route that compels the Pennsylvania 
Railroad or the Southern Railroad to short-haul themselves on traffic 
moving from New York to Atlanta, Ga. 

Senator Smarners. What do you mean by “short-haul yourself?” 

Mr. Moroney. “Short-haul means that the Commission cannot pre- 
scribe a route that includes less than the entire mileage of the South- 
ern Railway between New York and Atlanta unless the public interest, 
for instance, requires them to do so. In determining what that public 
interest is, the paragraph goes further and says that the Commission 
could not insert, for instance, an intermediate line between the Penn- 
sylvania and the Southern so as to compel the Southern to take the 
traffic at Charlotte rather than at Potomac Yards; that they could not 
do that for the purpose of giving financial aid and assistance to the 
line that they inserted in the route. ; 

In other words, if, for the first time today, the Commission were 
prescribing the routing, the Norfolk and Southern, for instance, could 
say, we need to participate in this traffic to better our financial situa- 
tion. Under the statute the Commission cannot, even consider that 
except to the extent it involves general public interest. 

Senator Smaruers. That is what you were saying the law is now? 
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Mr. Moroney. Yes, sir. That is when they are prescribing routes. 
I felt that that had some bearing on how they should examine the can- 
cellation of routes. 

Senator Smaruers. Do you have anything more to say, Mr. King? 

Mr. Kine. I have just 2 or 3 brief things to say. 

I was going to comment on the chart up there, since Senator Lausche 
is looking at it. I believe he asked the question about making the rate 
from Potomac Yards to Atlanta. I understood Mr. Hickey to say we 
could do it at will. I insist we could not do it at will under this law 
because the Potomac Yard traffic, the Alexandria, Va., building sta- 
tion, the rates today apply via Norfolk and all these circuitous routes 
that are involved, and we could not under this proposed bill make any 
kind of rate from Potomac Yard to Atlanta unless all the lines or 
routes that were parties to the present rate, be it higher, agree to go 
along with us on it, and we agreel to go along with those routes. 

Senator Smaruers. And you argued your case before the Commis- 
sion and they approved it? 

Mr. Kina. That’s right. We couldn’t do it at the outset. 

The only other thing I had in mind is that the railroads are in this 
serious situation. We can’t get higher rates. We found every time 
we raised the rates we lose more and more business. We have to 
get back our volume. We have to do it by maintaining reasonable 
rates and we can’t do it with costs going up all the time unless we can 
find some more efficient way of getting the business. My honest view 
is that the railroads of the country should be encouraged by everyone 
to do this: Eliminate all the possible waste in moving the traflic of 
the country. We can’t do it if we are going to use these wasteful 
routes. Since all parties are adequately protected at this time, we 
urge that you not pass this bill which would put a millstone around 
the necks of the railroads when it comes to undertaking to correct this 
shameful waste from the standpoint of routing, 

And it isa shameful waste. That is all that I have to say, sir. 

I appreciate very much the opportunity of being here. 

Senator Smatuers. Thank you, Mr. King. 

I think that concludes our list of witnesses. We are grateful to all 
you gentlemen for being here with us. 

I might say in closing, for the record, that I don’t know what this 
subcommitte is going to do about this matter. I would like to 
think that all you people are railroadmen, and that this committee, I 
think, has demonstrated to you that it is interested primarily in one 
thing, and that is an efficient transportation system for the United 
Staes. We have not heretofore, and we are not now, taking sides 
between truckers or railroads or little railroads or big railroads. 

Our responsibility is to try to protect the general public and to try 
to provide at the same time the most efficient transportation system 
for this Nation that we can. Those of you who represent small rail- 
roads may conclude that by the questions I have asked, that I am not 
bon re on this bill. You may have concluded that Senator Lauscur 
is for it. 

I would like you not to conclude anything about it up to this point. 
I would like you to think—and I think we have demonstrated this— 
that our interest is the general public interest, it is the interest of the 
country, it is the interest of a sound transportation system. 
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Whichever way this goes it will not be decided on the basis of little 
versus big, but it will be decided on what is to the best interests of these 
United States and a sound transportation system. I want to close 
with that statement. 

Senator Lausche ? 

Senator Lauscue. It has been my purpose, and it will be my purpose 
to constantly make judgments w hich i aie will be in the best in- 
terest to the public, compatibility with justness and fairness to the 
transportation system covering the railroads, the barge lines, the 
trucklines, the pipelines, and the airlines. I will insist upon giving 
equality of treatment to all without preference to any. I will fight 
against subsidizing one at the expense of the other. 

That is the basis upon which I will proceed, and then let the chips 
fall wherever they will. 

Senator Smatuers. On that note, the meeting stands adjourned. 

(Whereupon, at 4: 40 p. m., the subcommittee was adjourned.) 
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